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(grnralogp   of  tjje  feone   of  38Hotint. 

FROM    THE    SAXON    CHRONICLE.    AD,  855. 


The  Anglo-Saxon  Historians  traced  the 
trENEALOOiKS  of  theif  KiNOS  up  to  Adah,  the 
common  Progenitor  of  the  human  nee,  not  from 
any  vain  ostentation,  ur  to  flatter  their  Motiarchs, 
but  with  the  laudable  view  i,as  we  may  reason- 
ably supjMse)  of  preventing  the  relapM  of  the 
people  (who  had  ivoently  embraced  Christianity) 
to  their  anoient  Pagitnism  and  IdolaUy. 

This  desirable  Object  could  not  have  been 
better  accomplished  than  by  thus  showing;  both 
KiT^  and  People,  that  Woden  and  his  Jdndred 
deities  were  mere  mortals,  ilesoended  from  the 
I  Ancestor  as  themseWes. 


Wecta,  (a) 

,Vikc<::>tor  of  the  Kings 

of  Kent, 


According  to  Snorba. 
KuoA.  edit.  Rask. 


Loridc. 

Henrede. 
Vingethor. 
Vingener. 

I 

Moda. 
M«gi. 
CMph^.    (Sefsmeg.) 


■      1 

(nobia  SIdold). 

Bur  and  Bsrr), 


riMfef.  Frill  r  (nobit  KritUeir.! 

Votijinn   inbi.  ©tfltnn. 


Uaterc, 
lor  or  Ihe  King* 
Kast-Anulia. 


Eno» 

I, 
Cain  ion. 

I 

Midalahel. 

I 

Jared. 

I 

Enoli. 

I 

Hethusnlem. 

1 

Lamech. 

I 

Nob. 

1 
Sceaf. 

Bedwig. 

I 
Hwaln. 

I 
Hatbra. 

I 
Iterraon. 

i 

Heremod. 

I 

8«-ldwa 

I 

B(:uv 


Geat. 

I 
Godwulf. 

I 

Finn. 

I 

Frith  iiwulf. 

I 

Frealaf. 

I 

Frithuwald. 


Beaxnc&t. 

Ancestor  of  the  Kings 

of  Essex. 


(Scnralosia  ^  iSaxonica, 

Compiled  (one  thousand  jears  ago)  1^  Angto-Seion 

HistorianM,    and    now   arranged    firora    the 

Staon  Chronicle,  Edda,  Neonias,  Bcde, 

Lappeuberg,  and  other 

-  Authorities,  for 

Santigs's    ConsurtuUines    itanriar. 

J.D.  U.DC€C.tL 


Historin  Brtonuui. 


^^CoHsuft.    Amu  ,  p.  ia 


Geat, 
(the  Son  of  i 

God). 

tiodmil 

FSnn. 

Frithttwi 

Pritbowr 

QSotit 

i 

1 

Wit({(luig, 

.\uccstor  or  tlie  Kin^ 

of  Deira. 

Withla-g, 
Anostor  of  the  K 
of  Meicia 

Winla, 

Ancestor  of  the  Princes 

of  the  Ll)JDl3PAitiS. 


!    i 


I 

Beomd  (Beonoi 
Ancestor  of  the  Ki 
Bbknicia  nnd  of  > 
,llafm.) 


WlTTA.  l/l) 

WihlgiU.  ^■l) 


BKFEEKNCKS  TO  THK  GENEALOOY  OF  THB 

KINGS  OF  KENT 

(»)  Bede,  1, 15;  Sai.Chron  ,  A.D.449;  C;onsuet.  Kmk.  i«,  34,a6. 

(4)  Bcde,  II,  5 ;  Sax.  Chron  ,  a.d.  457  ;  Conauet.  Kane.  «3,  43. 

(c)  Bede,  U,  5;  Sax.Chrou.,  a.o.  616;  Nonniui;  Cons.  Kane.,  35. 

(rf)  Bede,  U,  8;  Sai.  Chron.,  a.d.  604. 

(«)  Be<l«,  I,  33,  ir,  3,  S  ;  Sax.  Chron.,  a.d.  565.  6(H,  618.  6»4 ; 
Conauet.  Koiu-.,  4«,  191. 

(/)  Bede,  II,  'J;  Siix.  Chron.,  a.b.  68S;  Flor.  (jcural. 

(a)  Bede,  II.  5 ;  Sax.  Chron.,  a.u.  616.  694 ;  Flor.  Wigoru.  a  l>. 
640;  Thoni.  Coll.  1169;  Cod.  Oiploui..  j>.  10;  Charter  m 
Smith's  Bede,  p.  694;  Consuel.  Kane.,  10*. 


Wecto.  (<1 
^l)C(«tor  of  the  Kings 


Gaasrc, 
\iic<-^tor  of  thf!  K.ings 


8eaxncit, 

Ancestor  of  the  Kiiig« 

of  KSSEX. 


Wtegibeg, 

Vuwstor  of  tlie  King> 

of  Ueira. 


Ancestor  of  the  Kings 
of  Meecia. 


Winu, 

Aneeator  of  the   PfincM 

of  the  LiitDiiriBA*. 


|friiliiiji;iir, 

Anci.Hior  of  thfl 

Kiii^  of  We8sex 


WlTTA.  (a) 

WihtgiU.  «■) 


(a)  UENni!<T,  the  Knt  Kini;  oi 
ivii(l«]  Briuin,   a.i>.   449,  «b     > 


Beornd  (Beono;  i, 

Ancestor  of  the  Ki'if^s  of 

Bekhicia  nnd  of  ^I'saEx 

IKapin) 


llonui,  killed  in  Battle,  at  i£gi  -Ihrep, 
in  Kent,  a.d.  46S. 


H„l»ak.r 
SnXDOS  ii 


rSleiWa  =  Ricole(rf) 
2d  King 
of  the 
l^t-Saxotta. 


{i)  -Ksc,  Sd  King  of  Kent. 
a.d.  488.     Ob.  AD.  512 


Vonigern, 
King  of 
Britam, 


BI1FEBKNCS8    TO   T^K    OKNISAIX>OY    Of   THK 

KINGS  OF  KENT 


(a)  Bede,  1, 15;  Sax.Chron,  A.D.  449;  Conmet.  Kane  ,  22,  2S,  ^6. 
(i)  Bnic,  If,  3  ;  Sax.  Chron.,  a.d.  457 ;  Coniuet.  Kane  ,  23,  23. 
(c)  Bede,  II,  5;  Sax.  Chron.,  a.d.  616;  Nenniiu ;  Com.  Kane.,  23. 
(/I)  Bede,  II,  3;  Sax.  Chron.,  a.d.  604. 
(f)  Bede,  I,  23,  U,  3,  3  ;  Sax.  Chron.,  a.d.  5«3,  «04,  616.  Stl4  , 

Conanet.  Kane,  42,  191. 
(/)  Bede,  II,  9  ;  Sax.  Chron.,  a.d.  633 ;  Flor.  Gcneal. 
(y)  Bede,  II,  3;  Sax.  Chron.,  a.b.  616,  694;   Flor.  Wigora,  a.d. 
640  ;  Thorn.  Coll.  1769  ;  Cod.  Diplom.,  p.  10;  Charter  in 
Smith's  Bede,  p.  694;  Consuet.  Kane,  102. 
(A)  Bede,  III.  8;  Sax.  Chron.  a.d.  640,  694;  Flor.  Uenoil 
(i)  Smith's  Bede,  p.  694 ;  Cod.  IHplom.  1. 1,  p.  9. 
(*)  Flor.  Geucal. 

(<)  Sim.  Dunelm ;  Flor.  Genenl. ;  Wm.  Malm. 
(m)  Flor.  Oenenl. 
i   (»)  Bede,  IV,  5,  26;  Sax.  Chron.,  a.d.  664.  073;   and  Couauct 
Kane,  59,  162,  191. 
o)  Bede,  IV,  26,  V,  23;  Sai.Chron.,  a.d.  692,694;  Cod.  Uipiom  , 
pp.  42,  48,  49,  50;  Consuet.  Kane.,  60,  108,  162,  191. 
c.£thelburh's  name  fiiat  apiiears  in  a  Charter  of  a  o.  696.1 
P'  Bede,  V,  23;  Cod.  l)i|>loni.  t.  I,  p.  103;  .1  Charter  of  .tHIiellxrt,- 
A.B.  741 — r^.  t/n^rr.  if  not  a  Charter  of  F_n<ll>erht  s.   trr 
Con5M~*    K —     '"■-'     ■  ''•'■-•"-  •■*'  *'"/'■'■. A/  >■-'    -■■;.  ■■■■'■■ 


--^. 


daughter  of  ■-   («)  .Ktuelbeeht,  3th   king  of  Kent 
converted  to  Cliristianfty,  bv 
fe  Siiint  Augustine,  c,    .\.>y.  600. 

<  »>.  24tli  Feb.,  .4.D.  618. 


(InnKhtn-  of  Cliaribert. 
King  of  Paris. 


f^wine, 

Klagof 

Northumbrii 


.Ktheibuih  [/f 
(or  Tate.)        . 


hia  M^- 


I  Kadbald,  6th  King  of  Kent  ^  Einuia,  dauglilcr  nf  Theixkbert. 
Ob.  2ltth  January,  A.  u.  640.    I       King  of  Lorrai^ie.     2(1  wife. 


;  1.  Sou 
Oslaf  7    Eormenral  (A  I 
d)   vita  path? 


-Merewald  ^  Ronsenbeorb  (/) 
caldonnaa        or  Domneva. 
of  the  W.  Angles 


F.gfrith 


Konnenbiirli  

IConneii^lli     IN 

.flhelthnili     n 


(i)  Eakcushchht   ^  Sexburli, 
7th  King  of  Kent.      |  daughter  of  Anna, 
I4ih  July.  A  D.  664   I  King  of  E.  Anglia 


iX-i  Eiuiswilh,  a  N 
foundol 
I'ulk.-sl.un  Al 


,  ,  .    Il 

KKMISH  KI?«J8  Wllusi:   ■  \u 

-    M:K  I'HESKUVfcO. 

Sth 

\:,I    .,t  L..ns;.i«l 

H . .  - 

K.vpaic      . 

WlBTEiO >  J     -5!''^- 

! 

1    •■      . 

I^rcongote  ^A' 

Ob  in  >• 

Vblwyofbri.-. 

Fnuio- 


.[.hew.  EmIH 


KINGS   OF 

KENT, 

>'il      III'     THK     HACK 

OF     HBNGIST. 

iUnufen  and  Sni-IUfiili.)                                     1 

1      Nilhre.1,  or  Wyehenl 

Ob.  c.  i.D.  692. 

i     SwnlKrt,  or  Webhanl 

Ob.  <•.  A.D.  692. 

:i     Edbert,  or  Kthelbert  Pn-ii 

.    A.D.  794.               ' 

I      EaUimund,  or  Krliiiuiiil 

A.D.  784.^ 

:.      Culhned 

Ob.  A.D  sulk 

«.    (Jeoulf     .    . 

A.D.  809. 

7  'Mdred,  »o«  of  tuthncil 

.     .     A.D.  827. 

«      I'jinJiilf 

.     .     .     A.D.  943. 

I  (nil  King  of  Ken 
Olf.  .«.D.  687 


Miirgilh  ^  WlBTBSIMK)   ^    .Kthilburiii 
l«l  wife       nth  King  of  Kent       id  «if. 


Ub.  23Ap  A.D  : 


ip)  Athelbekiit,  II, 
13th  King  of  Kent 
«b.  AD    700 


Kaiidf.hiit,  i>i 

12th  King  of  Kent. 

<lb.  A.u    7t» 


I'/l   I'^nrdwulf. 
Ob.  before  a.d.  794 


Uiili  ilA  (ij. 


I 

Aim.,     ,. 

the  I  111.  Hint  i,- 

lawful   kw-   of    K   .1 

uhii'li  lli.n  1h'.';iiii.' 

trili.itaiy  to 

I  iffu,    kiiiK  'of  Men'ii 


Ob 


7'.'l 


REFKKENCES  TO   IHt;  KINGS  OF  KENT, 

NOT   OF  TH8    R.\CK   OF   HKNtilST. 
!     Hrii  oftliiiii.;  Stnitt'sdhrou.!,  83,181;  Sax.  Cknu.  a  u  Mi 

lUpiii;   Cieneal.;  Hen.  11. .ill;  SIrult'a  Chnm.  I,  pp.  82,  1*1 
1    ,ll,.l;  tiikin  pijaOKr  bv  Umilr,  ».D.  798^   ?iix   Chr.  a.u  7'JI 

I  X.Script.Coll.2!l;  l..liiiul,Coll.  2,5i;  Coi.s'--    K '" 

3.  Made  King  by  CenuU  ;    Kapiu  ;  (Jeneal. ;   Sti 

181 ;  Consuet.  Kane.,  107,  133. 

II  Consnet.  Kn«c..  Cluirter  of  Ceimlf.  rex  Cane  -v  i  ,  ,    .    . 

/  llapin  ;  Geneal  .  Slnitt's  Chron..  83,  ISl ;  *uo«ii  by  EcjcIkh 
the  Great,  a.d.  827,  when  Kent  bec^e  tributary  ot  nniled 
to  the  Kingtioni  of  WbssEX 

S.  Ubind,  CoU.  »,  SS  ;  Consuet.  Kane;  Charter  of  lS«Hlulfu». 
rex  Ciintiie,  ad.  943,  p.  108. 
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Con0uetutiinej8(  Hanciae* 


THE  CUSTUMAL  OF  KENT.' 

[  The  marginal  Numerals  refer  to  the  Sections  in  the  following  Analytical  Commentary. "^ 


Ces  sont  les  vsages  de  Gauylekend  e  de  Gauylekendeys  en  Kent,  que  furent 
deuaunt  le  Conquest,  e  en  le  Conquest,  e  totes  houres  ieskes  en  ca. 


/^  ES  sount  les  vsages,  e  les  custumes,  les  ques  le  comunaute 
^^  de  Kent,,  cleiment  auer  en  tenementz  de  Gauylekende, 
e  en  gentz  de  Gauilekendeys, 

II.  *allowes  en  Eire  John  de  Berewike,  e  ses  compagnions, 
justices  en  Eire,  en  Kent,  le  21  an  le  Roy  Ed.  fitz  le  Roy 
Henrie.* 

III.  Cestascanoir,  que  toutes  les  cors  de  Kenteys  seyent 
fracz,  auxi  come  les  autres  fraiiz  cors  Dengleterre. 

IV.  Et  que  ilz  ne  duiuent  le  eschetour  le  roy  elire,  ne 
vnkes  en  nul  temps  ne  fesoint,  mes  le  roy  prengne,  ou  face 
prendre,  tiel  come  luy  plerra,  de  ceo  qui  soit  mistier  a  luy 
seruir. 

V.  Et  quilz  pusent  lour  terres  et  lours  tenementz  doner  et 
vender,  saiiz  conge  demauder  a  lour  seignerages :  sauues  a 
seignorages  les  rentz  e  les  seruices  dues  des  mesmes  le  tene- 
mentz. Et  que  touz,  e  chescun,  puseit  per  Bre  le  roy,  ou  per 
pleynt,  pleder  pur  lour  droit  purchaser,  auxibien  de  lour 
seignerages,  come  des  autres  gentz. 

VI.  Et  clament  auxi,  que  la  commune  de  Gauylekendeys, 

^  From  the  text  of  Lambard. 


THE  CUSTUMAL  OF  KENT.' 

[77/e  marginal  Numerals  refer  to  the  Sections  in  tJie  following  Analytical  Commentary.'] 


These  be  the  vsages  of  Gauelkind,  and  of  Gauelkinde  men  in  Kent,  which  were 
before  the  Conquest,  and  at  the  Conquest,  and  euer  since  till  now. 


npHESE   are   the   vsages,    and  eustomes,  the   which   the 

-■-   comunalty  of  Kent  claimeth  to  haue  in  the  tene-  «  yr^^  ^^^^^^^ 

ments  of  Gauelkinde,  and  in  the  men  of  Gauelkinde,  ^f^^^^^*^^ 

II.  *  allowed  in  Eii'e,  before  John  of  Berwike,  t^,^^^  out  of 

'  '    another  olde 

and  his  companions,  the  justices  in  Eire,  in  Kent,  ^^p^^-' 
the  21  yeere  of  King  E.,  the  sonne  of  King  Henrie.* 

III.  That  is  to  say,  that  all  the  bodies  of  Kentish-    "  Freemen:' 
men  be  free,  as  well  as  the  other  free  bodies  of  Englande. 

IV.  And  that  they  ought  not  the  eschetor  of  the  king  to 
chuse,  nor  euer  in  any  time  did  they :  but  the  king 

shall  take,  or  cause  to  be  taken,  such  an  one  as 

it  shall  please  him,  to  serue  him  in  that  which  shalbe  needfull. 

V.  And  that  they  may  their  landes  and  their  tenements 
giue  and  sell,  without  licence  asked  of  their  lordes  :    »  g.^^  ^^^ 
sauiner  unto  the  lordes  the  rentes  and  the  seruices   *^ff/«^f« 

o  without 

due   out   of  the  same   tenements.      And  that  all   ^^few^e." 
and  euery  of  them  may  by  writ  of  the  king,  or  by  plaint, 
plede  for   the  obteining;  of  their  risrht,  as  wel  of  "  ^^^^  ^y 

*■  o  o      '  writte  or 

their  lordes,  as  of  other  men.  pieinter 

VI.  And  they  claime  also,  that  the  communaltie  of  Gauel- 

'  From  the  text  of  Lambard. 


\ 


4  Consuettttrmes  %mtm. 

que  ne  tenent  mes  que  tenemenz  Gauylekendeys,  ne  deiuent 
venir  a  la  commune  Somonse  del  Eire,  mes  ke  per  Borgesaldre, 
et  iiij.  homes  de  la  borghe  :  hors  pris  les  villees  que  deiuent 
responder  per  xij.  homes  en  le  Eire. 

VII.  Et  clament  auxi,  que  sil  nul  tenant  en  Gauylekend 
seit  atteint  de  felonie,  per  que  il  suffre  iuyse  de  mort,  eit  le 
roy  touz  ses  chateux,  e  son  eir  meintenant  apres  sa  mort  seit 
enherite  de  touz  ses  terres  et  tenemenz,  que  il  tient  en  Gauyle- 
kende  en  fee,  e  en  heritage,  e  les  tiendra  per  mesmes,  les 
seruices  et  customes,  sicome  ses  auncestres  les  tyndrot :  dont 
est  dist  en  Kenteis  : 

fe  j:abep  to  fe  boujhe 
anb  fe  j-on  to  fe  plojh. 

VIII.  Et  si  il  eit  femme,  meintenant  seit  do  we  per  le  heir, 
sil  seit  dage,  de  la  meytie,  de  touz  les  terres  e  tenemenz  que 
son  baroun  tint  de  Gauylekend  en  fee,  a  auer  e  a  tener  solonc 
la  fourme  de  suthdyte.  Et  de  tiels  terres  le  roy  ne  auera  an 
ne  wast,  mes  tant  soulmet  les  chateux,  sicome  il  est  auatdit. 


IX.  Et  si  nul  Gauylekendeis  pur  felonie,  ou  pur  ret  de 
felonie,  se  suthrei  de  la  pees,  e  seit  en  counte  demande  com  il 
appent,  e  puis  vtlaghe  :  ou  sil  se  met  en  seinte  eglise,  et 
foriure  la  terre  oue  le  reaume,  le  roy  auera  Ian  e  le  wast  de 
ces  terres,  et  de  touz  ses  tenemenz  ensemblement  oue  touz  ces 
chateus,  issint  que  apres  Ian,  e  le  iour,  le  plus  procheyn  seig. 
ou  seigneurs,  eyent  leur  eschetes  de  celes  terres  e  tenemenz, 
chescun  seigneur  ceo,  que  de  luy  est  tenu  sans  men. 
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kindmcii,  which  hokl  none  other  than  tenements  of  Gauelkind 
nature,  ought  not  to  come  to  the  common  sum-  ^^  Appp.ere  by 
monce  of  the  Eh-e,  but  onely  by  the  borsholder,  *^^*/'^"^^^'^-" 
and  foure  men  of  the  borowe  :  except  the  townes,  which  ought 
to  aunswere  by  twelve  men  in  the  Eire. 

VII.  And  they  claime  also,  that  if  any  tenant  in  Gauel- 

kinde  be  attainted  of  felonie,  for  which  he  sufFereth  u-^^  ^^^j^^^^ 

execution  of  death,  the  king  shall  haue  all  his  goods,  -^^^/^Pll'^g 

and  his  heire  forthwith  after  his  death  shall  be  ^^^y" 

inheritable  to  all  his  landcs  and  tenements  which  he  held  in 

Gauelkinde  in  fee,  and  in  inheritance :  and  he  shall  hold  them 

by  the  same  seruices  and  customes  as  his  auncestors  held 

them  :  whereupon  it  is  said  in  Kentish  : 

"  The  fatlier  to  the  boiighe, 
And  the  sonne  to  the  plough" 

VIII.  And  if  he  haue  a  wife,  foorthwith  be  she  endowed  by 
y^  heire  (if  he  be  of  age)  of  the  one  halfe  of  all  the 

lands  and  tenements  which  her  husband  held  of  theTne 
Gauelkind  nature  in  fee  :  to  haue  and  to  hold  ac-     ^'^^' 
cording  to  the  forme  hereafter  declared.     And  of  such  lands 
the  king  shall  not  haue  the  yeere,  nor  wast,  but  only  the 
goods,  as  is  before  said. 

IX.  And  if  any  man  of  Gauelkind,  either  for  felonie,  or  for 
suspition  of  felonie,  withdraw  him  out  of  the  country,  «  ^.  .  .^ 
and  be  demaunded  in  the  countie  as  he  ouffht,  and  f^^^^^^' 

be  afterward  vtlawed  :  or  put  himselfe  into  the  holy  MMure:' 
church,  and  abiure  the  land  and  the  realme,  the  king  shall 
haue  the  yeere  and  the  wast  of  his  landes,  and  of  all  his  tene- 
ments, together  with  all  his  goodes  and  chattels  :  so  that  after 
the  yeere  and  the  day,  the  next  lord,  or  lordes  shall  haue  their 
eschetcs  of  those  lands  and  tenements,  euery  lorde  that  which 
is  immediately  holden  of  him. 


6  Cottsuetutrtnes  Itanctae. 


X.  E  clament  auxi,  que  si  ascun  tenant  en  Gauylekende 
murt,  et  seit  inherite  de  terres  e  de  tenemenz  de  Gauylekende, 
que  touz  ses  fitz  partent  eel  heritage  per  ouele  porcioun.  Et 
si  nid  heir  madle  ne  seit,  seit  la  partye  feit  entre  les  females 
sicome  entres  les  freres.  Et  la  mesuage  seit  autreci  entre  eux 
departi,  mes  le  astre  demorra  al  pune,  ou  al  punee,  e  la  value 
seit  de  ceo  liure  a  chescun  des  parceners  de  eel  heritage  a  xl. 
pes  de  eel  astre,  si  le  tenement  le  pent  sufFrir.  E  donkz  le 
eyne  frere  eit  la  primere  electioun,  e  les  autres  apres  per  degree. 
Ensement  de  mesons  que  serront  trouets  en  tieus  mesuages 
seient  departye  entre  les  heirs  per  ouele  porcioun,  ceo  est 
asauoir  per  peies  sil  est  mistier,  sauue  le  couert*  del  astre  que 
remeynt  al  pune,  ou  al  punee  sicome  il  est  auandist,  issi  que 
nequedont  que  le  pune  face  renable  gre  a  ces  parceners  de  la 
partye  que  a  eux  appent  per  agard  de  bone  gentz. 


XI.  E  des  auaunditz  tenemenz  dont  vn  soule  sute  tant  soule- 
ment  soleit  estre  feit  auaiit,  ne  seit  per  la  resoun  de  la  partye 
fors  vn  soule  sute  faite  sicome  soleit  auant,  mes  que  touz  les 
parceners  facent  contributioun  a  celui  que  face  la  sute  pur 
eux. 

XII.  Ensement  seient  les  chateus  de  Gauylekendeys  par- 
ties en  treis  apres  le  exequies  e  les  dettes  rendues,  si  il  y  eit 
issue  mulier  en  vye,  issi  que  la  mort  eyt  la  vne  partie  e  les  fitz 
e  les  filles  muliers  lautre  partie,  et  la  femme  la  tierce  partie. 
Et  si  nul  issue  mulier  en  vie  ne  seit,  eit  la  mort  la  meite,  e  la 
femme  en  vye  lautre  meytie. 


(lousuctutiiucs  ilauciae. 


X.  And  tlicy  claiinc  also,  that  if  any  tenant  in  Gauclkindc 
die,  and  be  an  inhcritonr  of  landes  and  tenements  in 

"  I^ovtition 

Gauelkinde,  that  all  his  sons  shall  part  that  inhe-   amonystihe 
ritance  by  equall  portions.    And  if  there  be  no  heire 
male,  let  the  partition  be  made  between  y"-*  females  eue  as 
between  brothers.     And  let  y*"  messuage  also  be  departed 
between  the  :  but  the  harth  for  fire  shall  remain  to 

"  The  astre." 

the  youngest  sonne  or  daughter :  and  the  value 
therof  deliuered  to  each  of  the  parceners  of  that  heritage,  from 
xl.  feete  from  that  astre,  if  the  tenement  will  so  suffer.  And 
then  let  the  eldest  brother  haue  the  first  choice,  and  the 
others  afterward,  according  to  their  degree.  Likewise  of 
houses  which  shall  be  found  in  such  messuages,  let  the  be 
departed  amongst  the  heires  by  equall  portions,  that  is  to 
weete,  by  foote  if  need  be,  sauing  the  couert  *  of 

.  **  *  'Curt'  in 

the  astre,  which  shall  remaine  to  y^  yongest  son,  or   other  copies, 
daughter,  as  is  before  said:  so  nevertheless  that  y^     ^       ^^' 
yongest  make  reasonable  ameds  to  his  parceners  for  the  part 
which  to  the  belogeth  by  the  award  of  good  men. 

XI.  And  of  the  aforesaid  tenements,  whereof  one  only  suite 
was  wont  to  be  made  before  time,  be  there  not  by 

"  One  suite 

reason  of  the  partition  but  one  sole  suite  made,  as  it  for  aii  the 

1  n     1  parceners." 

was  before  accustomed :  but  yet  let  all  the  parceners 

make  contribution  to  the  parcener  which  maketh  the  suite  for 

them. 

XII.  In  like  sort  let  the  goods  of  Gauelkinde  persons  be 
parted  into  three  parts,  after  the  funerals  and  the  ,,  Partition 
debts  paied,  if  there  be  lawfull  issue  on  Hue  :  so  that  "^fdoodsr 
the  dead  haue  one  part,  and  his  lawful  sonnes  and  daughters 
an  other  part,  and  the  wife  the  third  part.  And  if  there  be 
no  lawfull  issue  on  hue,  let  the  dead  haue  the  one  halfe,  and 
the  wife  on  Hue  the  other  halfe. 
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XIII.  Et  si  le  heir,  ou  lez  heirs,  seit,  ou  seyent  dedeins  le 
age  de  xv.  ans,  seit  la  nouriture  de  eiix  bailie  per  le  seig.  al 
plus  procheyn  del  sank,  a  qui  heritage  ne  peut  descendre,  issi 
que  le  seign,  pur  le  bail  rein  ne  prengne.  Et  quil  ne  seit 
marie  per  le  seign.  mes  per  sa  volunte  demeine,  et  per  le 
conseil  de  ces  amys  sil  veut.  Et  quant  eel  heir,  ou  ceux  heirs 
sont  de  plener  age  de  xv.  auns,  seient  a  eux  lour  terres,  e  lour 
tenemenz  liures,  ensemblement  oue  lour  chateaux,  et  oue  les 
enprouemenz  de  celes  terres  outre  renable  sustinance  :  de  quel 
enprouement,  e  chateux,  seit  tenu  a  respondre  celui  qui  de 
luy  auera  la  noriture,  ou  le  seigneur  ou  ses  heires  que  eel 
noriture  auera  bailie. 


XIV.  Et  ceo  fet  a  sauoir  que  del  houre  que  ceux  heirs 
Gauylekende  seient,  ou  ount  passe  le  age  de  xv.  auns,  list  a 
eux  lour  terres  ou  tenemenz  doner  e  vendre  a  lour  volunte, 
sauues  les  seruices  au  chefz  seignorages  com  il  est  deuant  dit. 

XV.  Et  si  nul  tiel  tenant  en  Gauylekend  meurt,  e  eit 
femme  que  suruiue,  seit  cele  femme  meintenant  douue  de  la 
meite  des  tenementz  dont  son  baroun  morust  vestu  e  seisi,  per 
les  heirs  sil  seient  de  age,  ou  per  les  seigneures  si  les  heirs  ne 
seient  pas  de  age,  issi  que  ele  eyt  la  meite  de  celes  terres  e 
tenemenz,  a  tener  tant  com  ele  se  tyent  veue,  ou  de  enfanter 
seit  atteint  per  le  auncienne  vsage,  ceo  est  a  savoir,  que 
quant  ele  enfaunte,  e  lenfant  seit  oy  crier,  e  que  le  hu  e  le  cry 
seit  leue  e  le  pais  ensemble,  e  eyent  weue  de  lenfant  ensi 
faunte,  e  de  la  mere,  adonks  perde  son  dowere  enterement,  e 


(Toncdiftutiinrs  ISaiictae*  ^ 


XIII.  And  if  the  Iicirc,  or  lioircs,  shall  be  under  the  a^^e  ol' 
XV.  ycers,  let  the  nourtriture  of  thcin  be  coniitted  by    u  cusffjdu! 
the  lorde,  to  tlie  next  of  the  blond  to  wliorn  the   f '^^J^f ' 
inheritance  cannot  descend,  so  that  the  lord  take   *'"'^'" 
nothing  for  the  committing  thereof.     And  let  not  the  heirc  be 
maried  by  the  lorde,  but  by  his  owne  will,  and  by  the  aduise 
of  his  friends,  if  he  wil.     And  when  such  heire,  or  heires, 
shall  come  to  the  full  age  of  fifteene  yeeres,  let  their  landes 
and  tenements  be  deliuered  vnto  them,  togither  with  their 
goods,    and   with  the  emprouements    [profits]  of  the  same 
lands,  remaining  aboue  their  reasonable  sustenance  :  of  the 
which  profits  and  goods,  let  him  be  bomide  to  make  aunswere 
which  had  the  education  of  the  heire,  or  els  the  lord,  or  his 
heires,  which  committed  the  same  education. 

XIV.  And  this  is  to  be  understood,  that  from  such  time 
as  those  heires  in  Gauelkind,  be  of,  or  haue  passed,  u  saie  at  xv 
the  age  of  fifteene  yeeres,  it  is  lawfuU  for  them,  y^^^^^^f^ge-' 
their  lands  or  tenements,  to  giue  and  sell  at  their  pleasm'e : 
sauing  the  seruices  to  the  chiefe  lordes,  as  is  before  saide. 

XV.  And  if  any  such  tenant  in  Gauelkind  die,  and  haue 
a  wife  that  ouer  liueth  him,  let  that  wife  by  and  by  be 
endowed  (of  the  one  halfe  of  the  tenements  whereof  «  ^jow^er  of 
her  husbande  died  vested  and  seised)  by  the  heires,  ^^^  ^^^  ^"^Z" 
if  they  be  of  age,  or  by  the  lords,  if  the  heires  be  not  of 
age  :  so  that  she  may  haue  the  moietie  (one  halfe)  of  those 
lands  and  tenements  to  holde  so  long  as  she  keepeth  her 
a  widow,  or  shalbe  attainted  of  childbirth,  after  the  u-porfaiture 
ancient  vsage:  that  is  to  say,  that  if  whe  she  is  ^/ffower." 
dehuered  of  childe,  the  infant  be  heard  crie,  and  that  the  hue 
and  crie  be  raised,  and  the  countrie  be  assembled,  and  haue 
the  view  of  the  childe  so  borne,  and  of  the  mother,  then  let 

2 
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autrement  nyent,  tant  come  ele  se  tient  veue,  dont  il  est  dist 
en  Kenteis  : 

je  ]>dX  hiji  penbe, 
je  hip  lenbe. 

XVI.  E  clament  auxi,  que  liomme  que  prent  femme,  que 
eit  heritage  de  Gauylekend,  e  la  femme  mui^ge  auant  luy,  eit 
e  baroun  le  meite  de  celes  terres  et  tenemenz,  tant  come  il 
se  tient  veuers  (dont  il  morust  seisei)  saunz  estrepement,  ou 
wast,  ou  exile  fere,  le  quel  kil  y  eit  heir  entre  eux  ou  noun. 
Et  sil  prent  femme,  trestout  perde. 


XVII .  Et  si  nul  tenement  de  Gauylekend  eschete  (et  ceo 
eschete  seit  a  nul  seigneur  que  tiene  per  fee  de  hawberk,  ou 
per  seriauncye)  per  mort,  ou  per  gauelate  sicome  il  est  suth- 
dite,  ou  li  seit  rendu  de  son  tenant  que  de  li  auant  le  tynt  per 
quiteclamaiice  de  ceo  fete,  ou  seit  sa  eschete  per  gauelate 
sicome  il  est  de  suthdit  remeyne  cele  terre  as  heirs  impart - 
able.  Et  ceo  fet  asauoir,  la  ou  le  tenant  ensi  rendant,  nule 
seruice  retent  deuers  sey,  sauuet  nequedent  as  autres  seig- 
neurages  fees,  fermes  e  les  rentes  dont  les  auant  diz  tenemenz 
de  Gauylekende  ensi  rendus  auaunt  furent  charges  per  ceux, 
ou  per  celuy,  que  le  charger  poent,  ou  poeyt. 


XVIII.  E  clament  auxi,  que  si  nul  tenant  en  Gauylekende 
reteine  sa  rent,  e  son  seruice  del  tenement  quil  tient  de  son 
seigneur,  querge  le  seign.  per  agard  de  sa  court  de  treys 
semeynes  en  treys  semeynes  truue  destresse  sur  eel  tenement 
tant  que  a  la  quart  court,  a  totefet  per  tesmoynage  :  et  si 
dedens  eel  temps  ne  trusse  destresse  en  eel  tenement  per 
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her  loose  her  dowre  wholy,  and  othervN  ise  not,  so  long  us  she 
holdeth  herself  a  widow  :  whereof  it  is  said  in  Kentish  : 

"  He  that  doth  wende  her, 
Let  him  lende  her." 

XVI.  And  they  clainie  also,  that  if  a  man  tak(3  a  wife 
which  hath  inheritance  of  Gauelkind,  and  the  wife  « Tenant  by 
dieth  before  him,  let  the  husband  haue  the  one    ^^^^^^^'''^^ 

'  of  the  one 

lialfe  of  those  lands    and   tenements  whereof  she   ^«^^" 
died  seised  so  long  as  he  holdeth  him  a  widower,  without 
doing  any  strippe,  or  waste,  or  banishment,  whether  there 
were  issue  betweene  them  or  no  :  And  if  he  take  another  wife, 
let  him  loose  all. 

XVII .  And  if  any  tenement  of  Gauelkinde  do  escheate 
(and  that  escheate  be  to  any  lorde  which  holdeth  by 

•;  ^  '^      ''Thediscent 

fee  of  hawberke,  or  by  serieancie)  by  death  or  bv   ofGaueiund 

.-1  .,  f,  .  -,  i'^      changed^ 

gauelate  [cessauitj,  as  is  hereafter  saide,  or  be  to 
him  rendred  [given  by]  by  his  tenaunt  which  before  held  it 
of  him  by  quiteclaime  thereof  made,  or  if  his  escheate  be  by 
gauelate  as  is  hereafter  saide,  let  this  land  remaine  to  the 
heires  unpartable  :  and  this  is  to  be  understood,  where  the 
tenant  so  rendring,  doth  reteine  no  seruice  to  himselfe,  but 
saueth  neuerthelesse  to  the  other  lordes,  their  fees,  fermes, 
and  the  rents  wherewith  the  aforesaide  tenements  of  Gauel- 
kind (so  rendred)  were  before  charged,  by  him  or  them, 
which  might  charge  them. 

XVIII.  And  they  claime  also,  that  if  any  tenant  in  Gauel- 
kinde reteine  [withhold]  his  rent,  and  his  seruices 

"  Forfaiture 

of  the  tenement  which  he  holdeth  of  his  lord,  let   by  cessauu 

ov  oQuelttte, 

the  lord  seeke  by  the  award  of  his  court  from  three 

weekes  to  three  weekes,  to  finde  some  distresse  upon  that 

tenement,  untill    the  fourth    court,  allwaies  with  witnesses : 
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queux  il  puisse  son  tenant  iustiser,  done  a  la  quart  eourt  seit 
agard,  quil  pregne  eel  tenement  en  sa  mein  en  noum  de 
destress,  ausi  come  boef  ou  vaclie,  e  le  tiene  vn  an,  e  vn  iour 
en  sa  mein  sance  meyn  ouerir  :  dens  quel  terme,  si  le  tenant 
vent,  e  rend  ses  arrerages,  e  feit  renables  amendes  de  la 
detenue,  a  done  eit,  e  ioise  son  tenemet  sicom  ses  auncestors 
e  ly  auant  le  tyndront.  Et  sil  ne  vent  deuant  Ian,  e  le  iour 
passe,  done  auge  le  seigneur  al  prochein  counte  suiant  oue 
tesmoynage  de  sa  court,  e  face  la  pronuncier  eel  proces  pur 
tesmoynage  auer  :  et  per  agard  de  sa  court,  apres  ceo  counte 
tenue,  entra,  e  meynouera  en  celes  terres  e  tenemenz,  sicome 
en  son  demeyne.  Et  si  le  tenant  vent  apres,  e  voille  ces 
tenemenz  reauer  e  tener  sicome  il  fist  deuaunt,  face  gree  al 
seigneur,  sicome  il  est  auncienement  dist : 

Nejhe  jyfe  yelbe. 
anb  nejhe  jyj?  jelbe, 
anb  yif  ponb  pop  ]>e  pejie. 
ep  he  bicome  J^ealbep. 


XIX.  Aussi  il  cleyment  que  nul  homme  deit  serment  sur 
liure  fere,  per  destress,  ne  per  poer  de  seigneur,  ne  de  baylif, 
encountre  sa  volunte  saunz  bref  le  roy  (sinon  pur  feaute  fere 
a  son  seigneur),  meske  per  deuaunt  coronner,  ou  auter 
minister  le  roy,  qui  real  poer  eyont  de  enquerer  de  trespas 
fet  encountre  la  coronne  nostre  seigneur  le  roy. 

XX.  E  cleyment  auxi,  que  cliecun  Kenteys  put  autre 
assonier  en  la  court  le  roy,  en  counte,  en  hundreth :  e  en  la 
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and  if  within  that  time  he  can  linde  no  distresse  in  that  tene- 
ment, whereby  he  may  hauc  iusticc  of  his  tenant  then  at  the 
foiu'th  court  let  it  be  awarded  that  he  shall  take  that  tenement 
into  his  hande,  in  the  name  of  a  distresse,  as  if  it  were  an  oxe 
or  a  cow,  and  let  him  keepe  it  a  yeere  and  a  day  in  his  hand 
without  manuring  it ;  within  which  terme,  if  the  tenaunt  come 
and  pay  his  arrcrages,  and  make  reasonable  amendes  for  the 
withholding,  then  let  him  haue  and  enioy  his  tenement  as 
his  auncetors  and  he  before  held  it.  And  if  he  do  not  come 
before  the  yeere  and  the  day  past,  then  let  the  lord  go  to  the 
next  countie  court  with  the  witnesses  of  his  owne  court,  and 
pronounce  there  this  processe,  to  haue  further  witnesse.  And 
by  the  award  of  his  court  (after  that  countie  court  holden)  he 
shall  enter,  and  manure  in  those  lands  and  tenements,  as  in 
his  demeanes  [owne].  And  if  the  tenant  come  afterward,  and 
will  rehaue  his  tenements,  and  holde  them  as  he  did  before, 
let  him  make  agreement  with  the  lord,  according  as  it  is 
aunciently  saide  : 

Nejhe  j^y}?  j-elbe. 
anb  nejhe  jyj?  jelbe  : 
anb  yiiy  ponb  j:op  fe  pejie. 
eji  he  bicome  J^ealbep. 

XIX.  Also  they  claime,  that  no  man  ought  to  make  an 
othe  upon  a  booke  (neither  by  distresse,  nor  by  the 

power  of  the  lorde,  nor  his  bailife),  against  his  will,    but  for 
without  the  writ  of  the  king  (unlesse  it  be  for  fealtie 
to  be  don  to  his  lord),  but  only  before  the  coroner,  or  such 
other  minister  of  the  king  as  hath  royall  power  to  enquire  of 
trespasse  comitted  against  the  crowne  of  our  lord  the  king. 

XX.  And  they  claime  also,  that  euerie  Kentishe  man  may 
essoine  an  other,  either  in  the  king's  court,  or  in 

,  ^      "  Essoiffucs." 

the  county,  or  in  y""  hundi'eth,  or  in  y^  court  of  his 
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court  son  seigneur,  la  ou  assoigne  gist,  aussi  bien  de  commune 
sute,  come  de  play. 

XXI.  Estre  ceo  il  cleyment  per  especial  fet  le  roy  Henrie, 
pere  le  roy  Edward,  que  ore  est,  que  dieu  garde,  que  de 
tenementz  que  sont  tenus  en  Gauylekende  ne  seit  prise  bat- 
taille,  ne  graund  assise  per  xij.  chiuallers,  sicome  aillours  est 
prise  en  le  reaume  :  ceo  est  a  sauoir,  la  ou  tenant  e  le 
demaundant  tenent  per  Gauylekende :  mes  en  lu  de  ces 
graundes  assises  seient  prises  jurees  per  xij.  homes  tenatz  en 
Gauylekend  :  issi  que  quatre  tenantz  de  Gauilekend  elisent 
xij.  tenantz  de  Gauylekende  iurours.  E  le  chartre  le  roy  de 
ceste  especiaute  est  en  la  garde  Sire  Johan  de  Norwode  le 
iour  S.  Elphegh  en  Canterbyre,  le  an  le  roy  Edward,  le  fiz  le 
roy  Henrie,  xxi. 

XXII.  Ces  sont  les  vsages  de  Gauylekend,  e  de  Gauyle- 
kendeys  en  Kent,  que  furent  deuaunt  le  Conquest,  e  en  le 
Conquest,  e  totes  houres  ieskes  en  ca. 
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lord,  where  essoine  licth  ;  and  that  aswell  in  case  of  commune 
sutc,  as  of  plea. 

XXI.  Moreoucr  they  claime  by  an  especial  deede  of  king 
Henry  ftlie  thirdel  father  of  kino;  E.  which  now 

•^    ^  -*  ^  *'  No  hattail 

is  (whom  God  saue)  that  of  the  tenements  which   noryraund 

assise  in 

are  holden  in  Gauelkinde,  there  shall  no  battail  be  Gaueikynde 
lomed,  nor  graund  assise  taken  by  xij.  kmghts,  as  it 
is  used  in  other  places  of  the  realme  :  that  is  to  weet,  where 
the  tenant  and  demaundant  hold  by  Gauelkinde  :  but  in  place 
of  these  graund  assises,  let  juries  be  taken  by  xij.  men,  being 
tenats  in  Gauelkind:  so  that  foure  tenants  of  Gauelkinde 
choose  xij.  tenants  of  Gauelkinde  to  be  jurors.  And  the 
chartre  of  the  king  of  this  especialtie,  is  in  the  custodie  of 
Sir  John  of  Norwood,  the  day  of  S.  Alphey,  in  Canterburie, 
the  yeere  of  king  Edward,  the  sonne  of  king  Henrie,  the  xxi. 

XXII.  These  be  the  vsages  of  Gauelkind,  and  of  Gauel- 
kinde men  in  Kent,  which  were  before  the  Conquest,  and  at 
the  Conquest,  and  euer  since  till  now. 


GAYELKIND. 


Ces  sont  les  vsagcs  dc  Gauylckend,  c  dc  Gauylckcndcys  en  Kent,  que  furent  dcuaunt 
le  Conquest,  c  en  Ic  Conquest,  e  totes  houres  ieskes  en  ca." 

CubTUMAL    OF    KkXT. 


THE  venerable  code  of  Saxon  laws  and  customs  which  is 
now  presented  to  the  view  of  the  reader,  has  peculiar  claims 
upon  the  attention,  not  only  of  the  Antiquary,  but  of  the 
Historian  and  the  Legislator,  the  Philosopher  and  the  Patriot. 

When  we  reflect  that  whatever  is  really  excellent  and 
valuable  in  the  English  Constitution  is  derived,  either  mediately 
or  immediately,  from  our  Anglo-Saxon  ancestors,  I  trust  I 
shall  stand  excused  from  rashness  or  presumption  in  thus 
venturing  to  bring  under  the  notice  of  the  reader  a  system 
coeval  with  the  earliest  establishment  of  the  Saxons  in 
Britain ;  a  system  which  has  existed  in  Kent  from  the  foun- 
dation of  the  monarchy ;  survived  the  rude  shock  of  the 
Norman  Conquest ;  successfully  resisted  the  feudal  system ; 
and  been  transmitted  unimpaired  to  the  present  generation. 

It  will  be  observed  that  the  code,  whose  history  we 
propose  to  investigate,  is  not  a  merely  local  custom  or  usage, 
confined  within  the  narroAv  limits  of  some  obscm^e  town, 
manor,  or  lordship,  but  that,  under  the  name  of  "  The  Custom 
of  Gavelkind,"  it  obtained  universally  throughout  the  Jutish 
kingdom  of  Kent  (the  earliest  of  those  composing  the  Saxon 
Octarchy),  and  still  prevails  in  the  more  modern  county  of 
that  name,  and  is  emphatically  styled  "  The  Common  Law 
of  Kent."  ' 

^  The  distinction  between  Custom  and  Common  Law  is  not  merely  verbal.  Customs 
which  are  the  universal  rule  of  the  whole  kingdom  form  the  Common  Law  ;  but  parti- 
cular ctistoms,  which  affect  only  the  inhabitants  of  particular  districts,  must  be  specially 
pleaded  and  proved — whereas  Gavelkind,  which  is  the  Common  Law  of  Kent,  is  judicially 
noticed  by  the  judges,  and  there  is  no  occasion  to  prove  that  the  Custom  actuallv  exists — 
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Many  eminent  men^  have  written  both  ably  and  learnedly 
upon  the  Kentish  customs,  but,  whether  from  the  general 
repugnance  to  wade  through  the  uninviting  pages  of  a  pro- 
fessed law  treatise,  or  from  the  quaint  and  unpolished  style 
of  those  who  have  treated  the  subject  historically,  its  history 
is  scarcely  heard  of  out  of  the  county,  and  even  in  that  county 
is  but  very  imperfectly  understood. 

Littleton,  who  wrote  his  celebrated  treatise  on  tenures  in 
the  reign  of  K.  Edward  IV,  thus  notices  this  tenure : 


"  Mes  en  le  county  de  Kent,  ou 
terres  et  tenements  sont  tenus  en 
Gavelkind,  la,  ou  per  le  custome  et 
use  de  temps  dont  memory  ne  curt, 
les  fits  males  doient  ovelment  enhe- 
riter,  ceo  custome  est  allowable,  pur 
ceo  que  il  estoit  ove  ascun  reason ; 
pur  ceo  que  cliescun  fits  est  auxy 
graund  gentlehome  come  I'eigne  fits 
est,  et  per  case  a  pluis  graunde  honor 
et  valeur  cressera,  sil  avoit  rien  per 
ces  ancesters,  ou  auterment  perad- 
venture  il  ne  puissoit  tielment  cres- 
ser,  &c."  (Sec  210.)  3 


"  But  in  the  county  of  Kent, 
where  lands  and  tenements  are 
holden  in  Gavelldnde,  there,  where, 
by  the  custome  and  use,  out  of 
minde  of  man,  the  issues  male  ought 
equally  to  inherite,  this  custome  is 
allowable,  because  it  standeth  with 
some  reason ;  for  every  sonne  is  as 
great  a  gentleman  as  the  eldest  sonne 
is,  and  perchance  will  grow  to  greater 
honour  and  valour  if  he  hath  any- 
thing by  his  ancestors,  or  otherwise 
peradventure  he  would  not  encrease 
so  much,  &c."  {Co.  Littl.^  140  a^.) 


Thus  we  learn  from  the  Custumal,  that  the  Kentish 
customs  existed  in  the  time  of  the  Saxons,  were  allowed  by 
the  justices  in  eyre  in  the  reign  of  K.  Edward  I,  and  were 
again  recognised  by  Littleton  in  that  of  K.  Edward  IV. 

it  is  sufficient  to  plead  that  the  lands  he  in  Kent,  and  are  of  the  nature  and  tenure  of 
Gavelkind.   [1  Blackst.  Comm.  67,  68,  76 ;  Robinson  on  Gavelkind,  4,  5.] 

2  The  principal  authors  on  Gavelkind  are  Lambard,  Somner,  Taylor,  and  Robinson, 
See  also  Lord  Coke's  1st  Inst.,  140  a,  175  h.  111  a;  and  2  Bl.  Comm.,  84. 

3  Chescun  fitz  est  auxy  grand  gentelhome  come  V eigne  fitz  est.^^  By  this  it  appeareth 
that  gentry  and  amies  is  of  the  nature  of  Gavelkinde  ;  for  they  descend  to  all  the  sonnes, 
every  sonne  being  a  gentleman  alike.  Which  gentry  and  arraes  do  not  descend  to  all  the 
brethren  alone,  but  to  all  theu-  posterity.  But  yet  jure  primogenitures,  the  eldest  shall 
beare,  as  a  badge  of  his  birthright,  his  father's  armes  without  any  difference,  for  that,  as 
Littleton  saith  {Sectione  5),  he  is  more  worthy  of  blood ;  but  aU  the  younger  brethren 
shall  give  several  differences,  et  additio  prohat  minoritatem,  and  hcereditas  infer  mascidos 
jure  civile  est  dividenda."   [Coke,  1  Inst.,  140  h.'\ 
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This  essay  is  intended  as  a  historical  (not  a  merely  legal) 
in([uiry.  We  therefore  proceed  to  trace  these  Kentish 
customs  to  their  source,  so  far  as  the  scanty  remains  of  the 
liistory  of  our  Saxon  ancestors  will  permit. 

In  the  infancy  of  nations,  tradition  and  the  songs  of  the 
bards  are  the  only  means  of  preserving  and  transmitting  to 
posterity  a  knowledge  of  their  history,  and  of  the  glorious 
achievements  of  their  warriors.  In  a  more  advanced  state  of 
society,  when  a  people  have  acquired  a  knowledge  of  letters, 
they  do  not  trust  solely  to  the  precarious  and  uncertain  aid  of 
tradition  and  the  bardic  songs,  but  record  their  more  important 
transactions  in  concise  annals  and  chronicles,  which  are  the 
real  foundation  of  all  genuine  history. 

Tradition  and  the  songs  of  the  bards  are  but  uncertain 
guides,  and  afford  but  a  glimmering  light  to  the  historian. 
They  must  not,  however,  be  wholly  rejected.  He  must 
endeavour  to  separate  truth  from  error,  facts  from  fable,  and 
avail  himself  of  every  ray  of  light,  however  feeble,  which 
they  may  afford.  But  when  we  advance  to  the  first  dawn  of 
genuine  history,  and  are  enabled  to  avail  oiKselves  of  the 
earliest  annals  and  chronicles  of  our  country,  om^  progress 
becomes  more  easy,  and  we  have  only  carefully  to  distinguish 
between  the  mythic  and  historical  portions  of  those  early 
records. 

We  have  said  that  the  Kentish  customs  are  coeval  with 
the  foundation  of  the  monarchy ;  and  this  we  shall  endeavour 
to  establish.  We  have,  however,  to  encounter  m  limine  a 
difficulty  of  no  ordinary  character,  and  one  which  we  cannot 
evade.  An  objection  has  arisen  of  no  common  magnitude, 
inasmuch  as  it  strikes  at  the  very  root  and  foundation  of 
English  history. 

The  learned  editor  of  Mr.  Mallet's  Northern  Antiquities, 
(Bohn's  edition),  says : 

"  Modern  historical  criticism,  wliicli  has  dissipated  some  of  our  most 
cherislied  classical  illusions,  will  no  longer  listen  to  the  old  story  of  Vortigera 
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seeking  assistance  from  Saxon  chieftains  bearing  sucli  very  equivocal  names  as 
those  of  Hengist  and  Horsa.""  [Note,  p.  180.]  "  Except  by  a  few  of  our 
own  ™ters,  who,  if  we  may  judge  by  an  article  in  a  recent  number  of  one  of 
our  most  esteemed  periodicals,  seem  stiU  to  cling  pertinaciously  to  the  ciTide 
notions  of  a  bygone  age  on  such  subjects,  it  is  no  longer  disputed  that  the 
Saxon  invaders  of  England  [Britain  ?]  belonged  to  the  Lower  Germanic,  and 

the  Jutes  to  the  Scandinavian  hi'anch  of  the  great  Teutonic  family 

It  is  certain  that  the  Jutes  formed  but  a  mere  fraction  of  the  invaders  .... 
It  would  therefore  appear  that  the  invaders  of  England  [Britain  i^  belonged 
to  three  Germanic  tribes,  speaking  respectively  Anglic,  Old  Saxon,  and  Erisic, 
and  to  a  Scandinavian  tribe,  speaking  Jutic.''  [Ibid,  p.  182.] 

The  learned  antiquary  mentioned  in  the  note  below,*  in  his 
Visit  to  the  Graves  of  the  Followers  of  Hengist  and  Horsa, 
also  treats  these  celebrated  chieftains  as  mere  mythic  heroes : 

"The  tradition,  perhaps  we  may  call  it  \h<i  fable,  of  after  ages,  said  that 
they  (the  invaders)  were  led  by  two  chiefs  named  Hengist  and  Horsa ;  that 
they  had  been  banished  from  their  own  countiy,  and  that  they  came  hither  at 
the  invitation  of  tlie  Britons,  who  sought  their  assistance  against  their 
domestic  enemies.  The  commonly-received  story  of  Hengist  and  Horsa  wiU, 
however,  hardly  bear  a  critical  examination.  And  those  worthies  appear  to 
have  belonged  rather  to  the  mythic  poetry  of  the  heroic  ages  of  the  North, 
than  to  the  sober  annals  of  Saxon  warfare  in  our  island."  [Colbum's  New 
Monthly  Magazine,  80,  p.  208.] 

Another  learned  antiquary,  in  his  preface  to  Bohn's  edition 
of  Bede's  Ecclesiastical  History,  p.  24,  says  : 

"  The  mention  of  Hengist  and  Horsa,  and  the  allusion  to  the  tomb  of  the 
latter  at  Horstead,  render  it  probable  that  the  account  which  Bede  gives  of 
the  arrival  of  the  Teutonic  tribes,  and  their  settlement  in  England,  was  com- 
municated by  Albinus  and  Nothelm.  It  is  purely  fabulous,  being  in  fact  not 
the  history,  but  the  tradition  of  the  Jutish  kingdom  of  Kent." 

With  such  reiterated  denunciations  before  me,  and  ema- 
nating from  such  respectable  writers,  it  may,  I  fear,  be  deemed 
presumptuous  to  insist  upon  their  utter  groundlessness,  and 
upon  the  authenticity  of  those  passages  of  A.-S.  history  which 

^  In  Colbum's  New  Monthly  Magazine,  vol.  Ixxx,  p.  208,  from  the  pen  of  my  learned 
and  excellent  friend,  Thomas  Wright,  Esq.,  whose  admirable  writings  have  thrown  a  flood 
of  hght  upon  our  Anglo-Saxon,  Anglo-Norman,  and  Early  EngUsh  literature. 
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they  impeach.  This  task,  however,  I  cannot  evade;  it  is 
imposed  upon  me  by  the  very  nature  of  the  liistory  which  I 
have  undertaken  ;  for  if  its  foundation  he  not  securely  laid, 
the  superstructure  must,  of  necessity,  fall  to  the  ground. 

I  have  no  ambition  or  vanity  to  gratify ;  no  favourite  hypo- 
thesis to  sustain ;  no  ])reconceived  or  cherished  system  to 
support ;  "  My  sole  object  is  the  investigation  and  discovery 
of  truth ;"  and  if  that  be  attained,  my  labour  will  not  have 
been  in  vain. 

AVith  the  most  sincere  deference  and  respect,  therefore,  for 
the  learning  and  ability  of  the  eminent  Avriters  to  whom  I 
have  referred,  and  with  the  most  candid  and  unqualified 
acknowledgment  of  my  own  insufficiency,  I  venture  upon  the 
task  which  has  been  imposed  upon  me. 

It  will  be  observed  that  the  ''  shadows,  doubts,  and  dark- 
ness" thus  throA\Ti  upon  the  first  founders  of  the  A.-S.  govern- 
ment in  Britain,  amount  to  no  more  than  a  mere  negation 
— it  merely  denies  the  existence  of  Hengist  and  Horsa,  whom 
it  treats  as  mere  mythic  heroes.  As  no  one  is  obliged  to  prove 
a  mere  negative,  I  have  no  right  to  require  these  writers  to 
support  their  opinions  by  proofs.  The  onus probandi  is  thrown 
upon  me — the  duty  of  showing  afiirmatively  that  such  chief- 
tains did  exist,  and  that  they  sustained  the  character,  and 
performed  the  actions  attributed  to  them. 

But  how  is  this  to  be  accomplished  ?  Only  by  a  careful 
investigation  of  om'  antient  annals,  and  by  bringing  all  history 
to  the  rescue. 

We  will  commence  mth  the  most  antient,  the  most 
authentic,  and  the  most  valuable  of  our  Saxon  histories :  the 
Anglo-Saxon  Chronicle.^ 

^  The  Saxon  Chronicle  is  thus  noticed  by  one  of  the  authors  alluded  to  in  the  text : 
*'  The  pages  of  these  writers  (Rapin,  Hume,  Turner,  and  other  historians),  however  accu- 
rate and  luminous,  as  they  generally  are,  still  require  correction  from  the  Saxon  Chronicle, 
without  which  no  person,  however  learned,  can  possess  anything  beyond  a  mere  superficial 
acquaintance  with  the  elements  of  Enghsh  history,  and  of  the  British  Constitution." 
(Bohn,  Sax.  Chron.,  preface,  p.  41.) 
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A.-Saxon  T^'n.  ccccxLix.  J^eji 
^^''''''itl'  ODajitianu]^  :)  Valen- 
cmianu]'  onpenjon 
jiice.  3  jiicj'obon  vii  pmteji .'  • 
On  lieojia  bajum  J^enjejr  ^ 
l^opj-a  Y-yiom.  pyjit:jeo]ine  jela- 
^obe  Bpecca  cynmje  co  ]:ul- 
tume.  jej'ohcon  BjiyCene  on 
J>am  j'tae^e  )?e  ij*  jenemneb 
Yppinej'}:leot:.  sejiej'C  Bjiytcum 
CO  pulcume.  ac  hy  eyt  on  hy 
}:uht:on  [  •  8e  cmj  het  hi 
feohcan  ajien  Pihcaj-.  ^  hi  j-pa 
byban  ^  j'lje  hae}:bon  j'pa  hpaji 
j'pa  hi  comon  * .  fti  "Sa  j'enbe 
Co  ^S'njle.  "3  hecon  heom  j-en- 
ban  majie  jiulcum.  ^  heom 
j'ejjan  Bjiycpalana  nahtnej^j-e. 
■])  ^aej'  lanbej'  cyj'Ca  \ . 

J^i  J7a  j-enban  heom  majie 
}:ult:um.  ^a  comon  )?a  menn  op 
"Sjiim  maej^um  Erepmanie  op 
6alb-8eaxum.  op  Tfnjlum,  op 
Jociim  ] .  Op  Jocum  comon 
Eanc-pajie.  ^  pihcpape.  f  ly 
yeo  maei^  J?e  nu  eajiba^ 
on  pihc.  "J  f  cynn  on  yeyt- 
8exum  'Se  man  jyc  hec  Jucna 
cynn  ; .  Op  6alb-8eaxum  com- 
on 6apc-8eaxan  anb  8u^-8eaxan 
anb  pe]r-8eaxan  *  • 

Op  ^Snjle  comon.  ^^  ye  a 
j'l^^an  j'Cob  pepcij  becpix 
Jucum  -^  8eaxum^^  Gaj'C-Gnjle. 
COibbel-^njla.  GOeajica.  anb 
ealle  Noji]?-ymbjia  '.  •  J^eojia 
J^ejiecojan  paepon  cpejen  je- 
bjio^pa  J^enjej'C   '^   l^opja.   f 


"A.D.  CCCCXLIX.  In  this  year 
Martianus  and  Valentinianus  took 
the  empire,  and  reigned  seven  years. 
In  their  days  Hengist  and  Horsa, 
invited  by  Yortigern,  king  of  the 
Britons,  to  his  aid,  came  to  Britain 
at  the  place  which  is  called  Yp  wines - 
fleet,  at  first  to  the  aid  of  the  Britons, 
but  afterwards  they  fought  against 
them.  The  king  commanded  them 
to  fight  against  the  Picts,  and  they 
did  so,  and  had  the  victory  where- 
soever they  came.  They  then  sent 
to  the  Angles,  and  deshed  them  to 
send  more  aid,  and  told  them  the 
worthlessness  of  the  Britons,  and 
the  fruitfulness  of  the  land. 

"  They  then  sent  to  them  more 
aid.  Then  came  men  from  three 
Tribes  of  Germany,  from  the  Old 
Saxons,  from  the  Angles,  ft'om  the 
Jutes,  From  the  Jutes  came  men 
of  Kent  and  men  of  Wight,  that  is, 
the  tribe  which  now  dwells  in  Wight, 
and  that  tribe  among  the  West 
Saxons  which  they  yet  caU  the  race 
of  the  Jutes.  From  the  Old  Saxons 
came  the  East  Saxons,  and  South 
Saxons,  and  West  Saxons. 

"  From  the  Angles  (whose  country 
from  that  time  stood  waste  between 
the  Jutes  and  Saxons)  came  the  East 
Angles,  Mid  Angles,  Mercians,  and 
aU  the  Northumbrians.  Their  leaders 
were  two  brothers,  Hengist  and 
Horsa,  that  were  the  sons  of  Wiht- 


ConsurtutiinfS  Handnr. 


23 


jnejion  pilir;z;il|('|-  jiiiiJi.  Piht- 
7;il)"  y'iVy  pirnui;,  \?ittii  pee- 
ring, pccta  pobiini;?;.  j-pam 
iSau  pobiie  apoc  call  iijie  cyiu*- 
cynn.  ^  8u(5aii-liymb]ia  eac  '.  • 


f^ils,  Wihtf^'ls  was  the  son  of  Witta, 
VVitta  was  son  of  Wccia,  Wccta  was 
son  of  Woden.  From  this  Wodcm 
arose  all  our  royal  race  (king-kind) 
and  SouUi-liumbrian  also." 


To  the  foregoing  we  add  from  the  same  Chronicle  : 

"  An.  ccccLV.  In  this  year  Heng-ist  and  ITorsa  foiiglit  against  K.  Vortigerii 
at  the  place  whicli  is  called  /Egels-thrc]),  and  his  brother  llorsa  was  there 
slain.     And  after  that  llcngist  obtained  tlie  kingdom,  and  iEsc  his  son. 

"  An.  ccccLvi.  In  this  year  Hengist  and  iEsc  slew  four  troops  of  Britons 
with  the  edge  of  the  sword,  in  the  place  which  is  named  Creccan-ford. 

*'  An.  ccccLVii.  In  this  year  Hengist  and  ^sc  his  son  fought  against  the 
Britons  at  the  place  which  is  called  Crecgan-ford,  and  there  slew  foiu'  thou- 
sand men ;  and  the  Britons  then  forsook  Kent,  and  in  great  terror  fled  to 
London. 

"  An.  ccccLXV.  In  tliis  year  Hengist  and  >^sc  fought  against  the  Welsh 
near  Wippcds-flcet,  and  there  slew  twelve  Welsh  ealdormen,  and  one  of 
their  oa\ii  thanes  was  slain  there,  whose  name  was  Wipped. 

"An.  ccccLXXiii.  In  this  year  Hengist  and  ^sc  fought  against  the 
Welsh,  and  took  spoils  innumerable ;  and  the  Welsh  fled  from  the  Angles 
like  fire. 

"An.  ccccLXXXViii.  In  this  year^sc  succeeded  to  the  kingdom,  and  was 
king  of  the  Kentish  men  twenty-four  years. 

The  next  in  chronological  order  which  I  shall  cite  is  Bede's 
Ecclesiastical  History. 

The  Venerable  Bede,  who  flourished  [a.d.  673-735]  about 
two  centuries  after  the  establishment  of  the  Anglo-     bede, 
Saxons  in  Britain,  gives  the  following  account  of    /^^jL 

'    ^  ^  A.D.  673- 

their  invasion  in  nearly  the  same  terms  as  the  Saxon   735,  mst. 
Chronicle : 

"  Advenerant  autem  de  tribus  Gennanise  populis  fortioribus,  id  est 
Saxonibus,  Anglis,  Jutis.  De  Jutarum  origine  sunt  Cantuarii,  et  Victuarii, 
hoc  est,  ea  gens  quae  Yectam  tenet  insulam,  et  ea  quae  usque  hodie  in  provincia 
Occidentalium  Saxonum,  Jutarum  natio  nominatnr,  posita  contra  ipsam 
insulam  Vectam.     Do  Saxonibus,  id  est,  ea  regioue  qua^  nuuc  antiquonira 
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Saxonum  cognominatur,  venere  Orientales  Saxones,  Meridiani  Saxones, 
Occidui  Saxones.  Porro  de  Anglis,  lioc  est,  de  ilia  patria  quae  Angiilus 
dicitur,  et  ab  eo  tempore  usque  hodie  manere  desertus,  inter  provincias 
Jutarum  et  Saxonum  perliibetur,  Orientales  Angli,  Mediterranei  Angli,  Merci, 
tota  Nordan-hymbrorum  progenies,  id  est,  illarum  gentium  quae  ad  boream 
Humbri  fluminis  inhabitant,  caeterique  Anglorum  popidi  sunt  orti.  Duces 
fuisse  perliibentur  eorum  primi  duo  fratres  Hengist  et  Horsa ;  e  quibus 
Horsa  postea  occisus  in  bello  a  Brittonibus,  bactenus  in  orientalibus  Cantiae 
partibus,  monumentum  babet  suo  nomine  insigne.  Erant  autem  filii 
Victgilsi,  cujus  pater  Vitta,  cujus  pater  Vecta,  cujus  pater  Voden,  de 
cujus  stirpe  multarum  provinciamm  regium  genus  originem  duxit."  [Lib.  i, 
cap.  15.] 

GiLDAs,         GiLDAS,  the  Britisli  historian,  who  flourished  in 
c.  A.D.AU—  the  sixth  century,^  fcirc.  a.d.  494 — 5361  throws  but 
little  light  upon  the  subject  of  the  A.-S.  invasion. 
He  says — 

"Then  all  the  councillors,  together  with  that  proud  tyrant,  Gurthrigem 
(Vortigem)  the  British  king,  were  so  blinded,  that,  as  a  protection  to  their 
countiy,  they  sealed  its  doom  by  inviting  in  among  them,  like  wolves  into  the 
sheepfold,  the  fierce  and  impious  Saxons,  a  race  hateful  both  to  God  and  men, 

to  repel  the  invasions   of  the   northern  nations A   multitude  of 

whelps  came  forth  from  the  lair  of  this  barbaric  lioness  in  three  cyuls,  as  they 

call  them,  that  is,  in  three  ships  of  war They  first  landed  on  the 

eastern  side  of  the  island,  by  the  imitation  of  the  unlucky  king,  and  there 
fixed  their  sharp  talons,  apparently  to  fight  in  favour  of  the  island,  but,  alas ! 
more  truly  against  it."  (Bohn's  Edit.,  sec  23,  p.  310.) 

Nennius,       From  Nennius,  another  British  historian,  who 

floruit 

X  Century,  flourished  in  the  tenth  century,  we  shall  cite  more 
My. 

In  his  Historia  Britonum  he  says-^ 

"  After  the  abovesaid  war  between  the  Britons  and  Romans,  the  assassina- 
tion of  their  rulers,  and  the  victory  of  Maximus  who  slew  Gratian,  and  the 
termination  of  the  Eoman  power  in  Britain,  they  were  in  alarm  forty  years. 


^  The  age  of  Gildas  may  be  inferred  from  his  account  of  the  siege  of  Bath-hill — "  until 
the  year  of  the  siege  of  Bath-liill,  when  took  place  also  the  last  almost,  though  not  the 
least  slaughter  of  our  cruel  foes,  which  was,  as  I  am  sure,  44  years  and  one  month  after 
the  landing  of  the  Saxons,  and  also  the  time  of  my  own  nativity."  (Bohn.  Ed.,  s.  26,  p.  313.) 
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Vortif^oru  iluMi  rci^iicd  in  BrilMiii.  in  liis  tini(!  Wu-  iiuiivcs  IkkI  cjiiisc  oI" 
dread,  not  only  from  (lie,  inroads  of  llu;  Scots  and  Pi(;ls,  l)nl.  also  rr()iii  the 
lloiniiiis,  and  their  appn^lieiisioiis  of  Ainbrosius. 

'*  In  tlie  meantime,  <liree  vessels,  exiled  from  (jlerniany,  arrivt^d  in  Britain. 
They  were  commanded  by  llorsa  and  lleng-ist,  brothers,  and  sons  of  VViht^ils, 
Wihtgils  was  the  of  son  Witta,  Witta  of  Wecta,  Wecta  of  Woden,  Woden 
of  Frithowald,  Frithowiild  of  Frith uwvdf,  Frithuwulf  of  Finn,  Finn  of  Godwidf, 
Godwidf  of  Geat,  who,  as  they  say,  was  the  son  of  a  god,  not  of  tlie  omnipotent 

God,  bnt  the  offspring-  of  one  of  their  idols Vortigern  received  them 

as  friends,  and  delivered  np  to  them  the  island,  whieli  is  in  their  language 

called  Thanet,  and  by  the  Britons  Ruym The  Saxons  were  received 

by  Vortigern  447  years  after  the  Passion  of  Christ,  and,  according  to  the 
tradition  of  our  ancestors,  from  the  period  of  their  first  arrival  in  Britain  to 
the  first  year  of  the  reign  of  K.  Edmund,  542  years,  and  to  that  in  which 
we  now  write,  which  is  the  fifth  of  his  reign,  547  years."  (Sec.  31,  pa.  39G, 
Bohn's  Edit.) 

"  At  length  Vortimer,  the  son  of  Vortigern,  valiantly  fought  against  Hengist, 
Horsa,  and  his  people,  drove  them  to  the  Isle  of  Thanet,  and  thrice  enclosed 
them  within  it,  and  beset  them  on  the  western  side."  (lb.  s.  43,  p.  404.) 

"  Four  times  did  Vortimer  valourously  encounter  the  enemy ;  the  first  has 
been  mentioned,  the  second  was  upon  the  river  Darent,  the  third  at  the  Ford, 
in  their  language  called  Epsford,  though  in  ours  Set-thirgabail ;  there  Horsa 
fell,  and  Catigern,  the  son  of  Vortigern.  The  fourth  battle  he  fought  was 
near  the  stone  on  the  shore  of  the  GaUic  sea,  where  the  Saxons,  being 
defeated,  fled  to  their  ships."  (lb.  sec.  44,  pa.  404.) 

"  Octa,  after  the  death  of  his  father  Hengist,  came  from  the  sinistral  part  of 
the  island  to  the  kingdom  of  Kent,  and  from  him  have  proceeded  all  the 
kings  of  that  province  to  the  present  period."  (lb.  sec.  50,  pa.  408.) 

"  Genealogy  of  the  Kings  of  Kent  : 
"  Hengist  begat  Octa,  who  begat  Ossa,  who  begat  Eormenric,  who  begat 
Ethelbert,  who  begat  Eadbald,  who  begat  Ercombert,  who  begat  Egbert." 
(lb.  sec.  58,  pa.  412.) 

Ethelwerd  (who  flourished  also  in   the  tenth  ^'^^J^^^.^^^' 

Jloniit 

century)  was  of  noble  birth,  being  descended  from  x  Century. 
K.  Etheldred,  brother  to  K.  Alfred.     He  says — 

"  The  person  who  especially  gave  this  counsel  was  Vurthem,  who  at  that 
time  was  king  over  aU,  and  to  him  aU  the  nobility  assented.  They  prefeiTcd 
to  procure  assistance  to  them  from  Genuany.  Already  two  young  men, 
Hengist  and  Horsa,  were  pre-eminent.  They  were  the  gTandsons  of  Woden, 
king  of  the  barbarians,  whom  the  Pagans  have  since  raised  to  an  abominable 
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dignity,  and,  honoui'ing  him  as  a  god,  offer  sacrifice  to  Lim  for  the  sake  of 
victoiy  or  valour,  and  the  people,  deceived,  believe  what  they  see,  as  is  their 
wont.     The  aforesaid  youths,  therefore,  anive,  according  to  the  petition  of 
the  king  and  his  senate,  with  three  vessels,  laden  with  arms,  and  prepared 
with  every  kind  of  warlike  stores.  .....  This  migration  is  said  to  have 

been  made  from  the  three  provinces  of  Germany,  which  are  said  to  have  been 
the  most  distinguished,  namely,  from  Saxony,  Angha,  and  Giotae.  The  Can- 
tuarians  derived  their  origen  from  the  Giotse  [Jutes],  and  also  the  Uuhtii, 
who  took  their  name  from  the  island  Wihta  [Wight],  which  lies  on  the  coast 

ofEritain." 

"  Britain,  therefore,  is  now  called  AngHa,  because  it  took  the  name  of  its 
conquerors — for  their  leaders  aforesaid  were  the  first  who  came  thence  to 
Britain,  namely,  Hengist  and  Horsa,  sons  of  Wyhrtels  ;  their  grandfather  was 
Wecta,  and  their  great-grandfather  Withar,  whose  father  was  Woden." 

This  author  then  proceeds  as  in  the  Saxon  Chronicle  above. 
(Bohn's  Edit.  pa.  4,  5,  6.) 

William  of        ^g  j^q^  prOCeed   tO  WiLLIAM    OF  MaLMESBURY. 
Malmesbury,  .         ^  . 

Nat.c.  A.D.    (Nat.  CKC.  A.D.  1096 ;  OD.  circ.  A.D.  1143.) 
01.  c.  A.D.       The  translator,  in  his  preface  (Bohn's  Edit.  p.  xi), 
^^^^'      says — 

"The  northern  nations had  their  historical  traditions  and  the 

songs  of  their  bards  fi'om  the  remotest  times.  Influenced  by  this  feeling  the 
Anglo-Saxons  turned  their  attention  to  the  composition  of  annals  very  early 
after  their  settlement  in  Britain,  and  hence  originated  that  invaluable  register, 
the  Saxon  Chronicle,  in  which  facts  are  briefly  related  as  they  arose,  in  chro- 
nological order,  indeed,  but  without  comment  or  observation." 

WilUam  of  Malmesbury  says — 

"  In  the  year  of  the  incarnation  of  our  Lord  ccccxLix,  Angles  and  Saxons 

first  came  into  Britain At  this  time  Vortigem  was  K.  of  Britain. 

It   was  unanimously  resolved  to   invite  over   fi-om  Germany  the 

Angles  and  Saxons,  nations  powerfrd  in  arms,  but  of  a  roving  life 

This  counsel  was  adopted,  and  ambassadors,  men  of  rank,  and  worthy  to 

represent  the  country,  were  sent  into  Germany Tt.ey  anived  in 

Britain  in  three  of  those  long  vessels  which  they  caU  ceols.  At  this  and  other 
times  came  over  a  mixed  multitude  from  three  of  the  German  nations,  that  is 
to  say,  the  Angles,  Saxons,  and  Jutes These  were  under  the  con- 
duct of  Hengist  and  Horsa,  two  brothers  of  suitable  disposition  and  of  noble 
race  in  their  own  countiy.      They  were  great-grandsons  of  the  celebrated 
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Wodoii,  froin  whom  ulinosi  all  llic  royal  lainilies  of  these  })arl)aroiiH  iialioiiH 
deduce  their  on<^i II  ;  and  lo  whom  the  iiaiiou  of  the  Angles,  fondly  deifying 
him,  have  consecrated,  by  iinnKsmorial  superstition,  tlie  fourtli  day^^of  the 
week,  as  they  hav{!  the  sixth  to  his  wife  Frea.  liede  has  related  in  what  ])ar- 
tieular  parts  of  Britain  the  Angles,  Saxons,  and  Jutes  fixed  th(ur  habitations." 

"  The  truce  was  broken  seven  years  after  their  arrival,  and  during 

the  ensuing  twenty  they  fre(|uently  fought  partial  battles,  and,  as  the  Chronicle 
relates,  four  general  actions.  From  the  first  conflict  they  parted  on  equal 
terms,  one  party  lamenting  tlie  loss  of //(9r5<7,  the  other  that  of  Callgis,  another 
of  Vortigern's  sons.  The  Angles  having  the  advantage  in  all  the  succeeding 
encounters,  peace  was  concluded "  Hengist  died  in  the  thirty- 
ninth  year  after  his  amval He  left  a  son  named  Eisc."  (Lib.  1,  c.  I.) 

Sharon  Turner,  F.S.A.  (whose  recent  death  every  antiquary 

must  lament),  in  his  invaluable  History  of  the  Anglo-  s.  Turner, 

Saxons,  thus  notices  the  arrival  of   Hengist   and  ^**'^'^'^^^^' 

Horsa  in  Kent : — 

"[A.D.  ccccxLix.]  ....  In  this  state  of  the  country  three  Saxon  cuyles 
or  vessels  arrived  from  Germany  on  the  British  coast,  whose  leaders  were 
named  Hengist  and  Horsa,  descendants  of  Woden.  As  their  numbers  -were 
too  few  for  conquest,  their  visit  must  have  been  either  a  matter  of  accident,  or 
for  the  purpose  of  a  transient  depredation.     Nennius  says  they  were  exiles. 

They  arrived  at  Ebbsfleet,  in  the  Isle  of  Thanet,  near  Eichborough. 

They  were  retained  to  serve  against  the  northern  invaders,  the  Pihtas ;  they 

were  promised  food  and  clothing,  and  were  stationed  in  Thanet In 

the  beginning  of  his  career,  Hengist  could  not  have  seen  a  kingdom  in  the 
smiles  of  Gwitheym.  It  was  in  the  civil  feuds  and  wanijig  interests  of  the 
unhappy  island  that  he  first  anticipated  the  future  gratification  of  his  ambition. 

The  subsequent  actions  of  Hengist  are  kno"vvn  but  imperfectly." 

(2d  Edit.  London,  4to,  vol.  i,  book  2,  c.  1.) 

This  very  careful  and  accurate  author  then  proceeds  to 
notice  the  conflicts  between  the  Saxons  and  Britons,  for 
which  he  cites  Nennius,  Gildas,  Ethelwerd,  Wittichind,  Bede, 
Saxon  Chronicle,  Florent,  Wigorn,  and  other  authorities. 

Mr.  Turner  says — 

"  When  we  turn  to  the  simple  and  authentic  facts  that  aU  the  battles  of 
Hengist  were  fought  in  Kent,  and  that  one  of  the  last  contests  was  even  in 
Thanet,  in  the  extremity  of  his  little  kingdom  ;  and  that  no  good  evidence  is 
extant  of  his  having  penetrated  far  beyond  the  region  ivJdch  he  transmitted  to 
his  posterity We  must  perceive  that  exaggeration  has  been  as  busy 
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with  Heiigist  as  witli  Arthur The  truth  seems  to  be,  that  the  fame 

of  Hengist  depends  more  on  the  circumstance  of  his  ha^dng  first  conceived 
and  executed  the  project  of  an  hostile  settlement  in  Britain,  than  on  the  mag- 
nitude of  his  conquests,  or  the  extent  of  his  devastations."  [lb.  book  2,  c.  1.] 
"  We  may  safely  infer,  that  when  the  Anglo-Saxons  visited  England,  they 
came  under  war-kings.  The  reigns  of  Hengist  and  the  founders  of  the 
dynasties  of  the  Octarchy,  were  so  many  periods  of  continued  warfare,  and  their 
immediate  posterity  were  assaded  with  hostility  from  the  natives  almost  per- 
petual. The  Anglo-Saxons  were  under  a  necessity  of  continuing  their  war- 
kings  until  at  length  a  permanent,  though  a  limited,  monarchy  was  established. 
Their  chiefs,  or  witena,  continued  in  their  influence  and  power.  They  elected 
the  king,  though  they  chose  him  from  the  family  of  the  deceased  sovereign  \ 
and  their  consent  in  their  gemot  continued  to  be  necessary  to  the  more  im- 
portant acts  of  his  authority."  {Ihid.  vol.  ii,  book  7,  c.  2.) 

Whilst  I  am  yet  writing,  Mr.  Kemble's  Saxons  in  England 
(published  Lond.  1849)  has  come  under  my  notice.  As  this 
learned  antiquary  concurs  with  those  whom  I  have  already 
mentioned,  in  denouncing  the  authenticity  of  our  ancient 
annals,  it  would  be  unfair  and  uncandid  to  omit  his  remarks. 

"  The  received  accounts  (says  this  author)  of  our  migi'ations,  our  subsequent 
fortunes,  and  ultimate  settlement,  are  devoid  of  historical  truth  in  every  detail. 

Thus,  when  we  find  Hengist  and  Horsa  approaching  the  coast  of 

Kent  in  three  keels,  and  ^lli  effecting  a  landing  in  Sussex  with  the  same 
number,  we  are  reminded  of  the  Gothic  tradition,"  &c.  .  .  .  (Yol.  i,  p.  16.) 

"  The  form  itself  in  which  details  which  profess  to  be  authentic  have  been 
preserved  ought  to  secure  us  from  falling  into  eiTor ;  they  are  romantic,  not 
historical.  Gildas,  Nennius,  and  Beda  mention  but  a  few  contests,  and  even 
those  of  a  doubtful  and  suspicious  character."  [Ihid.  p.  18.)  7 

"^  It  is  much  to  be  regretted,  that  so  eminent  an  antiquar)'  as  this  learned  author 
unquestionably  is,  should  indulge  in  such  extravagant  denunciations  as  the  following,  and 
that,  too,  in  support  of  a  mere,  and  very   questionable,  hypothesis.    [Vol.  i,  p.  13.] — 

"  Notitia  utriusque  Imperii Comes  Littoris  Saxonici   per   Britannias.     The  term 

Littus  Saxonicum  has  been  explained  to  mean  rather  the  coast  visited  by,  or  exposed  to 
the  ravages  of  the  Saxons,  than  the  coasts  occupied  by  them  ;  but  against  this  loose  system 

of  philological  and  historical  interpretation  I  beg  emphatically  to  protest ! As  the 

littus  Saxonicum  on  the  mainland  was  that  district  in  which  members  of  the  Saxon  Con- 
federacy were  settled,  the  Littus  Saxonicum  per  Britannias  unquestionably  obtained  its  name 
from  a  similar  circumstance." 

This  learned  work  abounds  with  ingenious  and  fanciful  hypotheses.  Many  will,  I 
imagine,  not  hesitate  to  unite  with  me  in  emphatically  protesting  against  this  author's 
''  emphatic  protest." 
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I  have  now  noticed  such  of  our  ancient  historians  as  ap[)ear 
to  me  sufficient  ^  to  enable  me  to  investigate  and  dispose  of 
the  doubts  which  some  learned  antiquaries  have  thus  ventured, 
in  this  nineteenth  century,  to  cast  upon  their  veracity  and 
fidelity,  and  upon  the  earlier  transactions  of  our  Anglo-Saxon 
ancestors. 

It  is  true  that  I  might  have  summoned  to  the  rescue  a 
formidable  array  of  our  national  historians,  from  the  eighth  to 
the  nineteenth  century,  and  thus  have  swelled  the  list  of  my 
authorities  to  an  immeasurable  and  inconvenient  extent. 

To  obviate  that  inconvenience  I  have  selected  (in  addition 
to  the  Anglo-Saxon  Chronicle)  the  Saxon  historians,  Bede  and 
Ethelwerd — the  British  historians,  Gildas  and  Nennius — the 
Anglo-Norman  historian,  William  of  Malmesbury— and  our 
recent  English  historian,  the  late  Sharon  Turner. 

Having  placed  the  Anglo-Saxon  Chronicle  at  the  head  of 
my  authorities,  it  becomes  my  first  duty  to  ascertain  what 
credit  is  due  to  that  venerable  record  of  our  country's  history. 

M.  Mallet  {Northern  Antiquities)  and  Mr.  Kemble  {Anglo- 
Saxons  in  England)  seem  to  consider  that  the  Saxon  Chronicle 
is  posterior  to,  and  in  fact  borrowed  from  Bede.^  I  am  in- 
clined to  think  that  this  is  an  erroneous  view  of  the  matter ; 
and  that  the  Saxon  Chronicle  is  one  of  the  bases  upon  which 
Bede  has  erected  his  valuable  work. 


^  "  Where  one's  proofs  are  aptly  choseu, 
Four  are  as  valid  as  four  dozen." 

9  "  The  first  Angles  who  passed  into  Britain  under  the  conduct  of  Hengist  and  Horsa 
were  a  mere  handful  of  men.  The  ancient  Saxon  Chronicle  informs  us  that  they  had  only 
three  vessels,  and  it  should  seem  that  their  number  could  not  well  exceed  a  thousand. 
Some  other  swarms  having  afterwards  followed  their  example,  their  country  was  reduced 
to  a  mere  desert,  and  continued  destitute  of  inhabitants  for  more  than  two  centuries ; 
being  still  in  this  state  in  the  time  of  Bede, /rom  whom  the  author  of  the  Saxon  Chronicle 
borrowed  this  fact."  (Mallet,  Northern  Antiquities,  Bohn's  Edit.,  pp.  161-162.) 

♦'  In  point  of  fact  (speaking  of  the  Bretwalda)  everything  depends  upon  the  way  in 
which  we  construe  a  passage  of  Beda,  together  with  one  in  the  Saxon  Chronicle  borrowed 
from  him."  (Kemble's  Sa.'>^ons  in  England,  vol.  ii,  p.  10.) 
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In  his  preface  to  the  Eccleskistical  History  of  the  English 
Nation,  addressed  "  to  the  most  glorious  King  Ceolwulph," 
Bede  says — 

*'  To  the  end  that  I  may  remove  all  occasion  of  doubting  what  I  have 
written,  both  from  yourself  and  other  readers  or  hearers  of  this  history,  I  will 
take  care  briefly  to  intimate  from  what  authors  I  chiefly  learned  the  same. 

"  My  principal  authority  and  aid  in  this  work  was  the  learned  and  reverend 
Abbat  Albinus,!^  who,  educated  in  the  church  of  Canterbury,  by  those  vener- 
able and  learned  men,  Theodore,^^  of  blessed  memory,  and  the  Abbat  Adiian,^^ 
transmitted  to  me  by  Nothelm,^^  the  pious  presbyter  of  the  church  of  London, 
either  in  writing  or  by  word  of  mouth  of  the  same  Nothelm,  all  that  he 
thought  worthy  of  memory  that  had  been  done  in  the  province  of  Kent,  or  the 
adjacent  parts,  by  the  disciples  of  the  blessed  Pope  Gregory,  as  he  had  learned 

the  same,  either  from  written  records  or  the  traditions  of  his  ancestors 

Thus,  from  the  beginning  of  the  volume  to  the  time  when  the  English  nation 
received  the  faith  of  Christ,  have  we  collected  the  writings  of  our  predecessors, 
and /row  them  gathered  matter  for  our  history;  but  from  that  time  to  the 
present,  what  was  transacted  in  the  church  of  Canterbury  by  the  disciples  of 
St.  Gregory,  or  their  successors,  and  under  what  kings  the  same  happened,  has 
been  conveyed  to  us  by  Nothelm,  through  the  industry  of  the  aforesaid  Abbat 
Albinus." 

And  Bede  concludes  his  valuable  history  thus — 

"  Thus  much  of  the  Ecclesiastical  History  of  Britain,  and  more  especially 
of  the  English  nation,  as  far  as  I  could  learn,  either  from  the  writings  of  the 
ancients,  or  the  traditions  of  our  ancestors,  or  of  my  own  knowledge,  has,  with 
the  help  of  God,  been  digested  by  me,  Bede,  the  servant  of  God  and  priest  of 
the  monastery  of  the  blessed  Apostles  Peter  and  Paul,  which  is  at  Wearmouth 
and  Jarrow.  (Bede,  Eccl.  Hist.,  Bohn's  Edit.,  pp.  2,  397.) 

The  learned  editor  of  Bohn's  Edit,  of  Bede's  History  and  of 
the  A.- 8.   Chronicle,  has,  in  his  preface  to  the  latter  work, 

*°  Albinus  succeeded  Adrian,  on  his  death,  a.d.  708,  as  abbat  of  St.  Augustine's  monas- 
tery at  Canterbury.  He  was  the  first  abbat  of  that  house  who  was  an  Englishman  by 
birth.  He  died  a.d.  732.  [Wright's  Biographia  Britannica  Literaria — A.-Saxon  period, 
p.  290.] 

11  Theodore,  a  native  of  Tarsus,  was  made  Abp.  of  Canterbury,  famous  for  his  skill  in 
the  Greek  and  Latin  languages.  He  and  Adrian  estabUshed  schools  at  Canterbury. 
[Wright,  ut  supra,  pp.  31,  36.] 

12  Adrian  was  an  African  by  birth,  of  great  learning ;  he  accompanied  Theodore  to  Eng- 
and,  and  was  made  abbat  of  St.  Augustine's  monastery  at  Canterbuiy. 

13  Nothelm  M'as  afterwards  aichbishop  of  Canterbury.     He  died  a.d.  739. 
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given  the  fullest  and  most  satisfactory  iiiforinatioii,  wliicli,  in 
a  matter  of  so  remote  antiquity,  can  be  reasonably  expect(;d, 
as  to  the  compilation  of  the  A.-S.  Chronicle.     lie  s[iys — 

[Preface,  p.  xxx\di.]  "  The  Ibllowin*^  remarks  are  taken  from  tlie  preface  of 
I)r.  Iiif^ram,  and  I  do  not  sorupU;  to  insini  tliem,  altliough  the  ({notation  is 
rather  long,  bccansc  they  show  tlie  train  of  thought  which  arose  in  tlie  mind 
of  one  who  as  yet  stands  foremost  among  the  translators  and  illustrators  of 
the  Anglo-Saxon  Chronicle. ^^ 

Then,  'citing  Dr.  Ingram — 

"  It  is  now  time  to  examine  who  were  probably  the  writers  of  these  annals. 
I  say  probably,  because  we  have  veiy  little  more  than  rational  conjecture  to 
guide  us.  The  period  antecedent  to  the  times  of  Bede,  except  where  passages 
were  afterwards  inserted,  was  perhaps  little  else  originaUy  than  a  kind  of 
chronological  table  of  events,  with  a  few  genealogies,  and  notices  of  the 
death  and  succession  of  kings  and  other  distinguished  personages.  But  it  is 
evident  from  the  preface  of  Bede,  and  from  many  passages  in  his  work,  that 
he  received  considerable  assistance  from  Saxon  bishops,  abbats,  and  others, 
who  not  only  communicated  certain  traditionary  facts,  viva  voce,  but  also 
transmitted  to  him  many  written  documents.  These,  therefore,  must  have 
been  the  early  chronicles  of  Wessex,  of  Kent,  and  of  the  other  provinces  of  the 
heptarchy,  which  formed  together  the  groundwork  of  his  history." 

We  now  proceed  to  examine  in  detail  the  doubts  thus  cast 
upon  the  earher  period  of  A.-S.  history,  and  which  may  be 
conveniently  considered  in  the  following  order : 

I.  That  Hengist  and  Horsa  had  no  real  personal  existence — 

were  merely  the  mythic  heroes  of  romance — their  very 
names  being  of  an  equivocal  character. 

II.  That  the  received  account  of  those  chieftains,  and  of 

their  exploits,  is  purely  fabulous — being,  in  fact,  not 
the  history,  but  the  tradition  of  the  Jutish  kingdom  of 
Kent,  and  devoid  of  historical  truth  in  every  detail. 

III.  That  the  Jutes  (who  established  themselves  in  Kent) 
were  but  a  mere  fraction  of  the  invaders,  and  were  a 
Scandinavian,  not  a  Germanic  tribe,  speaking  Jutish. 
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We  at  once  join  issue  upon  these  points,  and  affirm — 

I,  That  Hengist  and  Horsa  were  not  the  mere  mythic  heroes 
of  poetry  and  of  romance  (as  supposed  by  the  objectors),  but 
that  they  possessed  a  real  personal  identity  and  existence  ; 

II,  That  their  actions,  as  recorded  in  the  A.-S.  Chronicle  and 
by  Bede,  have  all  the  characteristic  marks  of  pure,  genuine, 
and  authentic  history  ;  and.  III,  That  Hengist  and  Horsa,  and 
their  followers  were  not  a  Scandinavian,  but  a  Germanic  tribe, 
speaking  a  dialect  of  the  A.-S.  language. 

And  first,  as  to  the  personal  identity  and  existence  of 
Hengist  and  Horsa.  The  Anglo-Saxon  Chronicle,  as  we  have 
seen,  says — 

"  Onheopa  bajum  I^enjijC  'j  J^ojija  ....  jej-ohton  Bjiytene  on  ^am 
j"t8e^e  J^e  i)-  jenemneb  Yppinej-j-leot."  ....  (in  their  days,  Hengist  and 
Horsa  came  to  Britain  at  the  place  which  is  named  Yppines-fleet.)  .... 
"  )^eojia  J^epecojan  paepon  tpejen  jebpo^pa  J^en^ijc  'j  J^opja  j?  paepon 
Pihtjilpep  j-una"  ....  (their  leaders  were  two  brothers,  Hengist  and  Horsa, 
who  were  the  sons  of  Wihtgils  .  .  .  .) 

Nothing  can  be  more  to  the  purpose  than  the  direct  testi- 
mony afforded  by  this  most  valuable  and  interesting  record. 
Here  is  nothing  of  poetry  or  romance — nothing  more  than  a 
plain  unvarnished  assertion  of  a  fact,  and  that,  too,  in  lan- 
guage suited  to  the  simplicity  of  the  times.  It  has  all  the 
necessary  elements  and  unities  of  time  and  place,  person  and 
circumstance.  Thus,  the  time  of  their  arrival  is  specifically 
fixed.  The  place  also  where  they  landed  is  named  with 
equal  precision.  Then,  after  describing  the  various  Saxon 
tribes  who  accompanied  them,  we  find  the  names  of  their 
chieftains  repeated,  "two  brothers,  Hengist  and  Horsa.'' 

In  our  extracts  from  the  A.-S,  Chronicle  we  have  further 
noticed  their  conflicts  vrith  the  Britons — the  death  of  Horsa, 
slain  in  one  of  those  conflicts — also  the  battles  of  Hengist  and 
his  son  tEsc  with  the  same  enemy — and  the  succession  of 
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^sc  to  the  throne  of  Kent.  But  their  very  names  are  treated 
as  visionary  and  fabulous.  It  is  true  that  the  names  Ilenj^ist 
and  Horsa,  in  the  Saxon  language,  signify  a  horse ;  but  that 
is  a  very  insufficient  ground  on  which  to  assume  that  no  per- 
sons bearing  those  names  ever  existed.  In  fact,  it  betrays 
some  want  of  experience  in  the  details  of  A.-S.  history ;  for  it 
is  well  known  that  our  Saxon  ancestors  not  unfrequently 
assumed  the  names  of  animals.  If  this  objection,  therefore, 
were  to  prevail,  we  should  annihilate  all  those  Saxon  kings, 
priests,  and  heroes  who  are  known  in  history  only  by  names 
of  a  similar  character — as  ^^elpul}:,  Cynepul}:,  Denepulj:, 
pulpj-tan,  pulphejie,  &c. — all  of  which  are  a  combination  of  the 
word  Wolf.  There  is,  however,  something  singularly  appro- 
priate in  the  names  Hengist  and  Horsa,  as  their  descendants, 
the  Kentishmen,  to  this  day  bear  the  Saxon  horse  upon  the 
standards  of  their  county.  But  these  and  other  Saxon  names 
are  of  common  occurrence  to  the  present  day  amongst  the 
Friesians,  one  of  the  Saxon  tribes,  who  assisted  in  the  sub- 
jugation of  Britain,  as  appears  by  the  following  table :  ^^ 


ANGLO-SAXON. 

TEIESIC. 

Proper  Names. 

Proper  Names 

Hengist. 

/^ 

Hengst. 

Horsa. 

.2 

Hortse, 

Witta. 

■+-> 

Witte. 

-     Wilitgil. 

> 

Wiggele. 

iEsc. 

-^ 
o 

Eshe. 

Cissa. 

1. 

Tsjisse. 

Cerdic. 

orthogra 

Tsjerk. 

Elesa. 

Ealse. 

Wlencing. 

Lense. 

Cymen. 

-4^ 

Timen. 

iEUa. 

^ 

EUe. 

Ine. 

(33 

Ine. 

Ide. 

1 

Ide. 

Oflfa.                      J 

^ 

v~ 

OflFe. 

*'*  Halbertsraa  on  the  Friesic  Dialects.     (Dr.  Bosworth,  A.-S.  Dictionary,  Pref.  p.  liv.) 
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Secondly.  What  we  have  advanced  might  have  sufficed  for 
the  first  two  points  of  objection,  had  not  the  authenticity  and 
veracity  of  our  historians  been  so  recklessly  impeached.  These 
are  branded  as  being  purely  fabulous,  romantic,  the  crude 
notions  of  a  bygone  age,  of  a  doubtful  and  suspicious  character, 
and  devoid  of  historical  truth  in  every  detail.  If  hard  words, 
confident  assertion,  and  emphatic  protests,  without  a  tittle  of 
proof,  were  sufficient  to  annihilate  the  labours  and  to  destroy 
the  reputation  of  our  most  venerable  historians,  it  would  only 
remain  for  us  to  submit  with  becoming  resignation  to  their 
decision;  but,  conscientiously  believing  that  the  judgment 
thus  pronounced,  ex  cathedra,  is  altogether  erroneous,  we  will 
endeavom^  to  fortify  our  opinion  by  a  more  strict  investigation 
of  the  authorities  which  we  have  already  adduced. 

We  have  seen  that  the  venerable  Bede,  after  describing  the 
Saxon  aggression  in  terms  almost  identical  with  those  of  the 
A.-S.  Chronicle,  proceeds  : — 

"  Duces  fiiisse  perliibentur  eorum  primi  duo  fratres  Hengist  et  Horsa,  e 
quibus  Horsa  postea  occisus  in  bello  a  Brittonibus  hactenus  in  orientalibus 
Cantise  partibus  monumentum  babet  suo  nomine  insigne.  Erant  autem  filii 
Victgilsi,  cuius  pater  Vitta,  cuius  pater  Vecta,  cuius  pater  Voden,  de  cuius 
stirpe  multarum  pro\anciarum  regiiim  genus  originem  duxit." 

It  is  clear  that  of  these  two  similar  and  almost  verbatim 
descriptions,  the  one  must  necessarily  have  been  taken  from 
the  other ;  and  the  only  question  is,  which  of  the  two  is  the 
original  history?  We  have  pronounced  in  favour  of  the 
A.-S.  Chronicle. 

As  our  more  ancient  historians  are  silent  upon  the  point,  it 
can  be  decided  only  by  the  internal  evidence  afforded  by 
those  histories.  Every  book  is  its  own  best  interpreter.  He 
who  carefully  considers  Bede's  Ecclesiastical  History,  will 
perceive  that  the  venerable  father  of  English  history  betrays 
throughout  that  work  an  earnest  sohcitude  that  the  "  readers 
or  hearers"  of  his  history  shall  rest  satisfied  that  it  is  founded 
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upon  sound,  valid,  and  satisfactory  authority  ;  and  accord  in f^ly, 
in  his  j)rcfacc  he  has  <i;ivcn  a  clear  and  satisfactory  account  oi* 
the  authorities  upon  wliich  it  is  estabhshed.  Amongst  those 
authorities  he  mentions — "  written  records" — "  the  tra(Utions 
of  his  ancestors" — "  the  writings  of  our  predecessors," — and 
he  conckides  his  history  with  these  words — "Thus  much  of 
the  Ecclesiastical  history  of  Britain,  and  more  especially  of  the 
English  nation,  as  far  as  I  could  learn  either  from  the  writinfjH 
of  the  ancients,  or  the  traditions  of  our  ancestors,  or  of  my 
own  knoivledge,  has,  with  the  help  of  God,  been  digested  by 
me,  Bede,"  &c. 

It  therefore  appears  that  Bede  consulted  and  adopted  as 
the  bases  of  his  history  whatever  "writings  of  the  ancients" 
he  could  discover ;  of  wliich  we  consider  the  A,-S.  Chronicle 
to  be  a  portion. 

It  is  somewhat  remarkable  that,  instead  of  following  the 
very  words  of  the  A.-S.  Chronicle,  "  their  leaders  were  two 
brothers,  Hengist  and  Horsa,"  Bede  says,  "  their  first  leaders 
or  chieftains  are  said  to  have  been  two  brothers,  Hengist  and 
Horsa."  Not,  however,  as  expressing  any  doubt  of  the  fact, 
but  (as  we  shall  show  presently)  in  reference  or  allusion  to 
some  "  writings  of  the  ancients,"  "  tradition,"  or  other  satis- 
factory authority  which  he  had  consulted.  And  when  w^e 
consider  the  extensive  learning  of  the  venerable  author,  and 
the  very  eminent  men,  Albinus,  Nothelm,  and  others,  w^ho 
encouraged  his  literary  labours,  it  is  too  much  to  pronounce, 
after  a  lapse  of  eleven  centmies,  that  his  History  of  the 
A.-S.  Invasion  and  Settlement  in  Britain,  is  "  devoid  of 
historical  truth  in  every  detail." 

But  it  may  be  said  that  we  have  no  evidence  of  the  exist- 
ence of  the  A.-S.  Chronicle  at  a  period  anterior  to  that  of 
Bede.  It  may  be  admitted  that  the  copies  which  have  de- 
scended to  our  times  are  of  a  long  subsequent  date ;  but  w^e 
adopt  the  opinion  of  Dr.  Ingram,  who,   in  alluding  to  the 
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"written  documents"  fnrnislied  to  Bede  by  the  Saxon  bishops, 
abbats,  and  others,  has  very  forcibly  observed,  "  these  must 
have  been  the  early  Clironicles  of  Wessex,  of  Kent,  and  of  the 
other  provinces  of  the  Heptarchy,  which  formed  together  the 
groundwork  of  his  history."  ^^ 

If,  however,  any  doubt  should  be  still  entertained  as  to  the 
construction  which  we  have  ventured  to  offer  of  the  passage 
in  Bede,  "  duces  fuisse  perhibentur  "  (their  chieftains  are  said 
to  have  been),  some  light  may,  we  think,  be  derived  from 
K.  Alfred's  translation  of  Bedes  Ecclesiastical  History  into 
the  Anglo-Saxon  language. 

The  principle  which  this  illustrious  monarch  adopted  in  his 
translations  of  this  and  other  learned  works,  is  thus  explained 
by  him  in  the  preface  to  his  translation  of  BoetJdus  Be 
Consolatione  FJiilosojjJi  ice . 


^l]:|ieb  Cyninj  fddy  pealh- 
ytob  ]/'i]']'e  hec.  j  hie  oy.  bec- 
Leben  on  Gnjhj'c  penbe.  j-pa 
hio  nu  1]'  jebon.  hpilum  he 
j'ecce  po]ib  be  pojibe.  hpilum 
anbjic  op  anbjite  ppa  j-pa  he 
hic  j?a  ppeocoloj'C  ^  anbpt 
pullicojT  jejieccan  mihte  '.  • 


"  iElfi'ed  the  king  was  the  trans- 
lator of  this  book  ;  and  he  translated 
it  from  Latin  into  English,  as  it  is 
now  done.  Awhile  he  put  down 
word  for  word,  awhile  sense  for 
sense,  as  he  might  the  more  clearly 
and  intellectually  explain  it." 


We  will  now  examine  his  Saxon  translation  of  the  passage 
in  Bede,  ajite,  p.  23. 


^^  That  the  Saxons  were  acquamted  with  the  Runic  alphabet  previous  to  their  in- 
vasion of  Britain,  is  generally  admitted,  for  it  has  been  clearly  ascertained  that  the  Anglo- 
Saxons  were  acquainted  with  the  Runic  letters  when  they  adopted  the  Roman  alphabet 
on  their  conversion  to  Christianity  in  the  sixth  century,  as  they  retained  two  of  those 
letters  \>  (th)  and  p  (w).  The  Anglo-Saxon  Runic  alphabet  was  derived  from  the  Scandi- 
navian at  a  period  when  it  had  only  sixteen  letters.  (Bohn's  IMailet's  NortJi.  Antiq., 
p.  230.) 
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Coman  hi  oj:  )>)um  ):olcum  );ara  jrjuin;z;<'jt}iri  rrejimanK*  ;  •  )7,tc  op 
Seaxum.  ^  op  !/Viii;le.  ^  op  treacum.  Op  rrcata  pjmman  jyiiohoii 
Cant-pajie.  ^  )7ilic-j'a3Can.  ]>xt  ly  j'eo  ];eob  );e  yiht  J?aec  Balonb 
oneajihaS.  Op  Seaxum  );aet  ij-  op  ]?am  lanbe  J7e  mon  liace^ 
Galb-8eaxan  coman  Gajic-Seaxan.  ")  8u^-8eaxan.  -j  ]7ept:-8eaxan. 
TCnb  op  Gnjle  coman  Gaj-c-Gnjle.  ^  OOibbel-enjle.  •;)  COyjice. 
■3  eall  NojvS-hymbjia  cynn.  ij*  J^aec  lanb  )7e  TVnjuluj-  ij-nemneb  betpyh 
Ireatum.  ^  Seaxum.  Ij'  j'feb  op  J?aejie  Cibe  J7e  hi  J>anon  jepicon  o^  to 
baeje  J^set  hic  pej-te  punije.  pa3pon  )7a  sepejr  heojia  lacceopaj-  "j 
hejiecojan  cpejen  jebjioSjia.  J^enjejt  ^  J^ojija.  \}i  peejion 
Pihcjylj-ej'  j'una.  ]>Sdy  paebep  paej'  [pitta  haten.  ]}sey  paebepi  paej- 
Pihta  haten.  )7aep]  paebeji  psep  poben  nemneb.  op  J?aep  ptjiynbe 
monijpia  maej^a  cymnjcynn  pjiuman  Isebbe  '.  • 

It  will  be  observed  that  King  JElfred  has  translated  Bede's 
"  duces  fuisse  perhibentur,"  &c.,  into  Saxon  as  follows  : — 
paepion  |?a  seyiej't  heojia  latteopaj-  ^  hepietojan  tpejen  jebpo^jia. 
J^^enjej't  ^  J^ojija,  (their  first  chieftains  or  leaders  were  two 
brothers,  Hengest  and  Horsa)  ;  thus  adopting  almost  the 
very  words  of  the  A.-S.  Chronicle,  and  showing  that,  in  his 
estimation,  and  in  that  of  the  learned  men  by  whom  he  was 
surrounded,  Bede  did  not  use  the  words  "fuisse  perhibentuj" 
to  express  any  doubt  of  the  fact,  but  (as  we  have  insisted) 
merely  in  reference  or  allusion  to  the  authorities  with  which 
he  had  been  furnished. 

The  learned  objectors  are  thus  placed  between  the  horns  of 
a  dilemma ;  they  must  either  adopt  K.  Alfred's  as  a  faithful 
translation  —  anbpt  op  anbjite, —  sense  for  sense, — or  must 
charge  him  with  wilful  perversion  of  the  meaning  of  his 
author,  and  with  having  advanced,  as  a  matter  of  undoubted 
historical  truth,  that  which  Bede  had  treated  as  full  of  doubt 
and  uncertainty.^^ 

""'  This  construction  of  ''  fuisse  perhibeiitur  "  appears  to  be  clearly  and  unquestionably 
established  by  a  similar  passage  in  Bede's  Eccles.  Hist.,  lib.  iv,  cap.  v.    (Whelock's  edit., 
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Witli  these  observations,  wliicli  we  trust  have  satisfactorily 
disposed  of  the  fir-st  two  points  of  objection,  we  proceed, 

TJiirdly,  to  show  that  Hengist  and  Horsa,  and  their  fol- 
lowers, were  not  a  Scandinavian  but  a  Germanic  tribe,  speak- 
ing a  dialect  of  the  Anglo-Saxon  language. 

We  think  that  the  learned  antiquary,  who  alone  has  ven- 
tured to  assert  {ante,  p.  20)  "that  the  Jutes  belonged   to 


p.  275),  where — after  having  described  the  proceedings  at  a  Synod  held  by  Abp.  Theodore, 
on  24  Sept.  a.d.  G73,  at  Hertford,  at  which  Bisi,  Bp.  of  the  East  Angles,  was  present,  and 
subscribed  the  X  Canons  then  established — Bede  proceeds  thus,  "  Bisi  autem  episcopus 
orientalium  Anglorum  qui  in  prefatd  Synodo  fuisse  perhibetur,  ipse  erat  successor 
Bonifacii,"  &c.  Bede  cannot  have  here  used  the  words  "  fuisse  perhibetur  "  as  indicating 
a  doubt  as  to  the  fact  of  Bisi's  presence  at  the  Synod,  because  he  had  already  recorded 
the  fact  of  that  bishop's  presence,  and  of  his  attesting  the  proceedings  with  his  signature. 
This  mode  of  expression  in  Bede  seems  therefore  to  be  a  mere  Saxonism,  and  in  both 
instances  ought  to  have  been  translated  "  whom  we,  or  I,  have  mentioned,"  &c. ;  and 
K.  Alfred  has  actually  so  translated  this  latter  passage : 


ponne  psej'  Bxje  eaj-C  Bn^la  B'  }>e  pe 
faebon  ^  on  j^am  fopej^ppecenan  j'ynol'e 
paepe.  psef  he  Bonipaciuj'  aeftepyylisenb 
\>?ey  bifcopej*.  (Bede  Eccles.  Hist.,  hb.  iv, 
cap.  v,  p.  275,  ut  supra.) 


"  Then  was  Byse,  the  bishop  of  the 
East  Angles,  of  whom  we  said  that  he  was 
at  the  before  mentioned  synod;  he  was 
the  successor  of  Bonifacius,  the  bishop." 


I  have  met  with  no  other  instance  of  "  fuisse  perhibentur"  and  "  fuisse  perhibetur  "  in 
Bede's  Eccles.  Hist.;  but  the  meaning  of  that  venerable  historian  and  the  fideUty  of 
K.  Alfred's  translation,  seem  thus  to  be  estabhshed  beyond  all  reasonable  doubt,  and  a 
somewhat  formidable  objection  to  be  disposed  of. 

Our  Saxon  ancestors  seem  generally  to  have  adopted  K.  Alfred's  mode  of  translating 
from  Latin  into  Saxon  (sometimes  word  for  word,  sometimes  sense  for  sense,  ante,  p.  36). 
We  find  an  instance  of  this  in  the  Prologue  to  ^Elfric's  Pastoral  Epistle: — "iELfricus  abbas 
Vulstano  venerabih  archiepiscopo  salutem  in  Christo.  Ecce  paruimus  vestrae  Almitatis 
jussionibus  transferentes  jdnglice  dusis  epistolas  quas  Latino  eloquio  descriptas  ante  annum 
vobis  destinavimus ;  non  tamen  semper  ordinem  sequentes,  nee  verbum  ex  verbo,  sed  sen- 
sum  ex  sensu  proferentes.  .  .  ." 


1.  Uj-  bifcopum  s^bajrena'S.  p  pe  J^a 
Sobcunban  lajie.  >e  upe  canon  ny  csec^. 
1  eac  >e  up  Cpipcep  hoc  Isep'S.  eop  ppe- 
oytnra  geopenan  on  englipcum  gejaeojibe. 
|op5am  )>e  ge  ealle  ne  cunnon  p  Lseben 
unbejij-canban.  (Jjic.  Laivs  and  Insti- 
tutes of  En ff land,  p.  452.) 


"1.  It  behoves  us  bishops  that  we  dis- 
close to  you  priests,  in  the  English  tongue, 
the  divine  doctrine  which  our  canon  pre- 
scribes to  us,  and  which  also  the  Book  of 
Christ  teaches  us,  because  ye  cannot  all 
understand  the  Latin.  .  .  ." 
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the  Sca7tduf avian  brancli  of  the  great  Teutonic  family — were  a 
mere  fraction  of  the  iiiva(k;rs — a  Scandinavian  tribe,  speaking 
Jutic," — may  be  referred  to  the  autliorities  ah'eady  (jucjted, 
which  clearly  establish  that  the  Saxons,  Angles,  and  Jutes 
were  three  Germanic,  not  Scandinavian,  tribes. 

13ut,  lest  we  may  appear  to  evade  the  objection,  we  will 
endeavom*  to  show  that  the  Jutes  were  not  Scandinavians, 
were  not  a  mere  fraction  of  the  invaders,  and  did  not  speak  a 
Scandinavian,  but  a  Germanic,  dialect. 

The  three  tribes  of  Saxons  who  invaded  Britain  in  the  5th 
and  6th  centuries  came  from  the  Cimbric  Chersonesus,  after- 
wards called  Jutland.  The  Cimbri,  a  Teutonic  or  Gothic 
tribe,  were  its  first  inhabitants  recorded  in  authentic  history. 

In  the  consulship  of  Csecilius  Metellus  and  Papilius  Carbo 
(circ.  cxi.  years  before  Christ),  these  Cimbri,  amounting  to 
300,000  warriors,  with  their  wives  and  families,  left  their 
habitations,  and,  uniting  with  the  Teutones,  overwhelmed 
Gaul,  and  after  many  splendid  victories  over  the  Romans, 
were  at  length  defeated,  and  almost  annihilated  by  Marius. 

The  Chersonesus-Cimbricus,  having  been  thus  abandoned 
by  the  Cimbri,  was  afterwards  repeopled  by  the  neighbouring 
Germanic  tribes — Jutes,  Angles,  Friesians,  and  Saxons.  The 
Jutes  (Geatas,  Eotas,  Ytas)  gave  their  name  (Jutland)  to  the 
peninsula. 

They  were  not  a  Scandinavian,  but  a  Germanic  or  Saxon,  tribe. 

"The  Scandinavians,  and  more  particularly  the  Danes,  were  quite  distinct 
from  these  JutJis,  being  their  mortal  enemies,  and  being  distinguished  from 
them  by  some  strong  features  in  the  respective  languages.  Neither  did  the 
Danes  originally  possess  any  part  of  the  Chersonesus-Cimbricus,  miless  it  was 
the  very  northern  point. ...  In  later  ages  they  succeeded  in  gradually  subduing 
the  popidation  of  the  Chersonesus,  and  mingling  their  language  with  that  of 
the  Innates;  but  this  very  mixtm'e  proves,  by  its  ingredients  now  visible, 
that  nearly  the  whole  Peninsula  was  before  populated  by  a  race  different  to 
the  Danes,  and  similar  to  the  Angles."  ^'^ 

*''  M.  Halbertsma  on  the  Friesians.    (Bosworth's  J.-S.  Dictionary,  Preface,  p.  l.) 
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The  Jutes  were  the  earhest  of  the  Saxon  tribes  who  esta- 
bhshed  themselves  in  Britain/^  as  will  appear  by  the  following 


TABULAE  AEEANGEMENT  OF  THE  SAXON  OCTAECHY. 


Jutes. 


Saxons. 


^ 


Angles. 


CIRC. 

I.   .  .  .  Jutes,   under  Hengist  and  Horsa,  in   Kent, ") 
Isle  of  Wight,  and  part  of  Hampshire  .  .  ) 

II.    South  Saxons,  under  ^Ua,  in  Sussex     . 
III.    West  Saxons,  under  Cerdic,  in  Berks,  Corn- 
wall, Devon,  Dorset,  Wilts,  and  in  part  of 
Hampshire       ...... 

lY.    East  Saxons,  in  Essex,  Middlesex,  and  the ") 
Southern  part  of  Hertfordshire    .         .         .  ) 

V.  East  Angles,  in  Norfolk,  Suffolk,  Cambridge- 

shire, and  in  the  Southern  part  of  Bedford- 
shire       ....... 

VI.  Behnicia  (between  the  Tweed  and  the  Firth  ^ 

t)f  Forth),    under   Ida,  in  Northumberland  >- 
and  the  Southern  part  of  Scotland        .         .  \ 

YII.  Deiea  (between  the  Humber  and  the  Tweed),  ^ 
under  Ella,  in  Cumberland,  Durham,  Lanca- 
shire, Northumberland,  Westmoreland,  and 
York 

YIII.  Mercia  (in  the  Midland  Counties),  under 
Crida,  in  Beds,  Bucks,  Chester,  Derby, 
Gloucester,  Hereford,  Hertford,  Hunting- 
don, Leicester,  Lincoln,  Northampton,  Not 
tingham,  Oxon,  Eutland,  Salop,  Stafford, 
Warwick,  Worcester 


A.D. 

449 
491 

519 

527 
527 

547 
559 


586 


Thus,  between  the  years  449-586,  the  Saxon  Octarchy,  com- 
prising one  Jutish,  three  Saxon,  and  four  Angle  kingdoms 


^^  Considerable  numbers  of  the  Friesians  (from  the  Sea-bord  of  the  Jutland  Peninsula), 
another  tribe  of  the  Great  Saxon  Confederacy,  and  speaking  also  a  dialect  of  the  same 
language,  also  accompanied  the  invaders ;  but  I  incline  to  think  they  chiefly  joined  those 
under  Cerdic,  as  we  find  them  settled  among  the  West  Saxons.     {J.-S.  Chron.,  a.d.  797.) 
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was  cstablisluHl  in  llritain.  The  invaders heinnjOernianic  tribes, 
speaking  dialeets  of  the  IMat  Deutseh,  or  Low  German. 

It  is  howev(U'  asserted,  that  the  Jutes  were  a  mere  fraetiou 
of  the  invaders.  This  we  think  is  fully  answered,  by  the  fact, 
that  they  Avere  not  only  the  earliest  of  the  Saxon  tribes  who 
invaded  Britain,  bnt  that  they  established  the  first  kingdom 
of  the  Octarchy,  possessed  the  whole  of  Kent,  the  Isle  of 
Wight,  and  the  southern  part  of  Hampshire ;  which  latter 
even  in  Bede's  time  was  called  the  nation  of  the  Jutes, 
"  Jutarum  natio  nominatur." 

But  the  clearest  and  most  satisfactory  proof,  that  ihe  Jutes 
were  a  Saxon,  not  a  Scandinavian  tribe,  is  afforded  by  a  com- 
parison of  languages.  The  language  of  a  people  is  the  most 
unerring  mark  of  origin  and  descent. 

"The  Germanic  or  Teutonic  Languages  (the  Anglo-Saxon,  "Friesic,  okl 
Saxon,  Moeso-Gothic,  Alemanic,  and  Erancic)  are  easily  distinguished  from 
the  Scandinavian  tongues,  (the  Icelandic,  Danish,  Norwegian,  and  Swedish). 
The  Germanic  languages  have  no  passive  voice,  and  have  only  one  definite 
article,  which  is  ahcays  placed  before  the  noun  or  adjective.  But  the 
Scandinavians  have  now,  and  have  had  from  the  earliest  times,  a  passive  fonii 
of  the  verb,  and  two  definite  articles,  one  placed  before  nouns,  and  the  other 
affixed  to  them."i9 

"  The  definite  article  '  the '  both  in  Danish  and  Icelandick-^  is  placed  after 
the  noun,  and  made  to  coalesce  with  it,  while  in  the  Anglo-Saxon  and  the 
kindred  tongues  it  is  always  set  before  the  nouns,  thus, 
A.S.  Icel. 

j-eo  j-Cpaet,  the  Street  ....  Straetit. 

j-e  man,        the  Man    ....  Manden  (Danish). 

j-e  jrpanb     the  Strand ....  Stronden. 

This  pecidiarity  of  the  Danish  idiom  is  not  to  be  found  in  the  dialect  of 
the  Jutes."  -^ 

That  the  reader  may  more  clearly  see  the  marked  dis- 
tinction between  the  Jutish  and  Scandinavian   dialects,  we 


^^  Bosworth,  A.-S.  Dictionary,  preface,  p.  xi. 

2"  It  should  be  observed  that  the  Icelandic  is  the  purest  specimen  of  the  old  Danish 
(Danska-Tunga)  and  Scandinavian  (NoiTCEna). 
-'  M.  Halbertsma,  on  the  Friesic,  ut  ante. 
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add  tlie  most  ancient  specimens  which  have  reached  our  times 
of  each  of  those  venerable  languages. 

For  the  Jutish,  we  have  selected  the  laws  of  ^delberct, 
the  Jutish  K.  of  Kent,  who  was  converted  to  the  Christian 
faith  circ.  a.d.  600 ;  these  laws  are  by  some  considered  to  be 
the  earliest  A.-S.  composition. 


DI8  8YND0N  DS:  DOME'S  DC 
iEDCLBIRT^T  LYNINIr.  TCSCTTe 
ON    ^nUSTINUS    BJELe. 

I.  Irobef  }:eoh.  ^  cijiicean. 
xu.  jylbe.  Bij'copef  yeoh.  xi. 
jylbe.  Ppeoj'tej'  peoh.  ix. 
jylbe.  Diaconej'  peoh.  vi.  jylbe. 
Elepocej'  jzeoh.m.  jylbe.  Eypic- 
}:pi^.   u.  jylbe.  CO  .   .   .  fpi^. 

11.  syibe ;  • 

IX.  Jjiy  jzpijman  ppenm 
j'tel^.  111.  jehece.  "^  cynmj 
aje  f  pite  "j  ealle  J7a  aehtan  !  • 

XVII.  Jjip  man  m  manne]- 
cun  aepeft  jeipne^.  vi.  j'cillin- 
jum  jebete.  ye  J7e  aejiCeji  ipne^. 
m.  I'cillmja]'.  ]'i]7j7an  jehpylc 
j'cillmj  !  • 

XXII.  Dip  man  mannan 
oj-'j'laeh^  set  openum  jpaepe.  xx. 
j'cillmja.  jzopjelbe.  ^  in.  xl. 
nihta  ealne  leob  popjelbe  !  • 

Lxxvii.  Dip  man  maej^ 
jebije^  ceapi  jeceapob  jy.  pp 
hit  unpacne  ip.  pp  hiC  )7onne  ij- 
ept  J^aep  set  ham  jebpenje.  ^ 
him  man  hij-  jcaet  ajepe  !  • 

Lxxviii.  Dip  hio  epic  beapn 
jebype^.  healpue  j-cset  a^e. 
jip  ceopl  aep  j^ylte^  !  • 


These  are  the  Dooms  which 
King  ^thelbirht  estab- 
lished IN  Augustine's  days. 

I.  The  property  of  God  and  of 
the  church,  twelvefokl ;  a  bishop's 
property,  elevenfold  ;  a  priest's  pro- 
perty, ninefold ;  a  deacon's  property, 
sixfold;  a  clerk's  property,  three- 
fold ;  church-frith,  two-fold ;  M  .  .  . 
frith,  twofold. 

IX.  If  a  freeman  steal  from  a 
freeman,  let  him  make  threefold  b5t, 
and  let  the  king  have  the  wite  and 
all  the  chattels. 

XVII.  If  any  one  be  the  first  to 
make  an  inroad  into  a  man's  '  tun,' 
let  him  make  b5t  with  vi  shillings  ; 
let  him  who  follows  with  iii  shil- 
lings ;  after  each  a  shilling. 

XXII.  If  a  man  slay  another  at 
an  open  grave,  let  him  pay  xx  shil- 
lings, and  pay  the  whole  '  leod' 
within  XL  days. 

LXXYII.  If  a  man  buy  a  maiden 
with  cattle,  let  the  bargain  stand  if  it 
bewithout  guile;  but  if  there  be  guile, 
let  him  bring  her  home  again,  and 
let  his  property  be  restored  to  him. 

LXXYIII.  If  she  bear  a  live 
child,  let  her  have  half  the  property, 
if  the  husband  die  first. 
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As  specimens  of  tlic  Djiiiska-Tiuiga,  or  Norr(X3na,  the  Old 
Danish  or  Scandhiavian,  wc  have  selected  the  foUowhig :  ^^ 


Old    Danish. 

BEFOllE  A.D.  6A5. 

panii  hefi  ek  manna 
mcnnskra  fundit 
liring  heyjanda 
brammastan  at  affli. 


Literal  English. 

Ilim  have  I  among  men 
Of  the  human  race, 
Among  waniors,  found 
The  strongest  of  body. 


From   the   celebrated    Death   Song   of   Ragnar-Lodbrok, 
between  a.d.  862-867. 


Old  Danish. 
Hjuggu  ver  me^  hjorvi ! 
horS  kom  hri^  a  skjoldu 
nar  fell  ni^r  til  jarSar 
a  Nor^imbralandi ; 
varat  um  ema  ottu 
olbum  forf  at  fiy'ja 
Hildar  leik,  far  er  hvassir 
hjalmstofn  bitu  skjomar ; 
bo^mana  sa  ek  bresta, 
bra  fvi  fira  lifi. 


Literal  English. 

We  hewed  with  swords  ! 

Hard  came  the  storm  on  our  shields, 

Dead  they  fell  down  on  the  earth, 

In  Northumberland. 

None  on  that  morning 

Needed  men  to  incite 

For  Bellona's  sharp  sport. 

The  glittering  sword  split  the  steel- 

capt  skull. 
The  moon-round  shield  saw  I  broken. 
And  thus  men's  lives  were  lost. 


We  may  conclude  our  notice  of  the  language  of  our  ances- 
tors with  a  tabular  view  of  the  several  races  and  languages 
from  the  earhest  periods  of  our  history. — 


22   Dr.  Bosworth's  A.-S.  Dictionary,  Pref.  pp.  150-152. 
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CELTIC  LANGUAGES  (from  Gaul)  or  the  ABORIGINAL  BEITONS. 

IN    TWO    BRANCHES. 


Cymric  Branch. 


Antient  British. 


Welsh, 

Cornish  (hecame 

extinct  circ.  a  d.  1750), 

Armorican, 

Lower  Bretagne 

in  France. 


GaeUc  Branch. 


Antient  Irish,  or  Scoti. 


Irish  or  Erse,  in  Ireland 

Gaehc  or 

Highland  Scotch, 

Manks 

in  the  Isle  of 

Man. 


TEUTONIC    LANGUAGES, 

IN    TWO    BRANCHES. 


Germanic  Branch 


Low  German,  or  Piatt 
Deutsch,  or  Saxonic. 


Anglo-Saxon, 

Friesic, 

Old  Saxon. 


Languages 

of 
Antient 
Germany. 


English, 

Low  German, 

Dutch 


or 


Netherlandish  Flemish, 
Frisic. 


T 


I 

High  German,  or  Hoch 
Deutsch,  or  Alemanic. 


Moeso-Gothic 
Alemanic, 
Fi'ancic. 


Languages 

of 

Antient 

Germany. 


High  Dutch, 

or 
Germanic, 
with  all  its 
Branches. 


Scandinayian  Branch. 


Antient  Scandinayian,  or 
Old  Norse  (Norroena 
Tunga)  or  Old  Danish 
(Danska  Tunga),  the  an- 
tient language  of  Den- 
mark, Norway,  Sweden, 
Iceland,  Groenland,  Fae- 
roes, Shetland  and  Orkney 
Isles. 


Danish,  Norwegian,  Swe- 
dish, Modern  Icelandic 
(similar  to  the  antient), 
Faeroeic,  Orkney  and 
Shetland  Isles.  Also  Pict- 
ish,  Scottish  or  Lowland 
Scotch. 
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From  these  tables  (tukcii  cliictly  iroiii  Dr.  Jiosvvortli's 
A.-S.  Dictionary),  wc  ascertain  tlie  various  tribes  and  lan- 
guages, antieut  and  modern,  of  the  British  Isles,  and  their 
rehitivc  connection  with  the  other  nations,  languages,  and 
tongues  of  Celtic  and  Teutonic  origin. 

The  northern  invaders  of  England,  in  the  latter  period  of 
the  Anglo-Saxon  monarchy,  were  of  Scandinavian  origin,  and 
had  some  influence,  particularly  in  the  northern  counties, 
upon  the  A.-S.  language. 

Our  Norman  conquerors,  who  were  also  of  Scandinavian 
origin,  had  entirely  lost  their  Scandinavian  or  Norroena  Tunga, 
long  previous  to  their  conquest  of  England  (a.d.  1006),  and 
had  adopted  a  corrupt  Latin  dialect,  usually  denominated 
Norman  French,  which  they  introduced  into  England,  and 
which  continued  to  be  the  language  of  the  court,  of  the 
laws,  and  of  the  polite,  for  many  centuries  after  the  Norman 
conquest. 

The  Anglo-Saxon,  which  had  always  continued  to  be  the 
common  language  of  the  people,  began  to  resume  its  ascen- 
dancy in  the  time  of  K.  Hemy  III,  and  we  continue  to  use  it 
at  the  present  day  in  its  refined  state  of  modern  English. ^^ 

During  the  prevalence  of  the  Anglo-Norman  language,  our 
laws  were  written  either  in  Norman-French  or  in  Latin, 
without  any  apparently  fixed  rule.  And  the  Custumale 
Cantianimi  is  accordingly  handed  down  to  us  in  the  former 
language. 

Upon  the  whole,  we  consider  that  (in  the  absence  of  all 
proof  to  the  contrary)  we  have  adduced  satisfactory  historical 

23  The  radical  part  of  modern  English  is  of  Gothic  origin  ....  If  we  examine  the  most 
simple  specimens  of  our  written  language,  or  that  v/hich  is  used  in  our  colloquial  inter- 
course with  each  other  on  ordinary  occasions,  we  shall  find  the  average  Saxon  words  to 
be  not  less  than  eight  out  of  ten,  or  on  the  most  moderate  computation  fifteen  out  of 
twenty.  Of  fifty-eight  words  of  which  the  Lord's  Prayer  is  composed,  not  more  than 
three  words  are  of  Gallo-Norman  introduction,  and  those  too  are  coiTuptions  from  the 
Latin.  The  remaining  fifty-five  are  immediately  and  originally  derived  from  the  Anglo- 
Saxon.  (See  Bosworth's  Elements  of  A.-S.  Grammar,  p.  xi,  and  the  authorities  there  cited.) 
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evidence, — that  Hengist  and  Horsa  were  not  mythical  or 
imaginary,  but  actual  and  living  characters ; — that  they  were 
the  leaders  of  the  first  Saxon  invaders  of  Britain  (a.d.  449) ; — 
that  they  arrived  in  three  cuyls  (keels  or  ships  of  war),  in  the 
Isle  of  Thanet,  and  performed  the  actions  ascribed  to  them ; 
— that  their  names  were  not  mythical  or  equivocal,  but  of 
common  occurrence  among  the  Saxon  tribes  ; — that  Hengist 
was  the  first  king  of  Kent,  and  left  a  son  iEsc  (thus  showing 
that  he  was  not  a  mere  mythical  or  imaginary  being)  who  suc- 
ceeded him  in  the  kingdom ; — that  the  testimony  of  Bede  to 
this  portion  of  A.-S.  history  is  direct  and  positive ; — that  his 
expression  "  duces  fuisse  perhibentur  "  instead  of  implying  a 
doubt,  alludes  only  to  the  "  writings  of  the  antients  "  or  other 
authority,  which  had  been  furnished  to  him ; — that  the  A.-S. 
Chronicle^  whether  compiled  before  or  after  the  time  of  Bede, 
bears  direct  testimony  to  these  historical  facts  ; — that  if  it  were 
compiled  (as  some  imagine)  by  Abp.  Plegmund  in  the  ninth 
century,  it  affords  a  strong  attestation  to  the  fidelity  of 
K.  Alfred's  translation ; — ^that  the  Jutes  were  a  powerful  tribe 
of  the  Germanic  or  Saxon  race ;  that  their  language  affords  in- 
disputable proof  that  they  were  not  of  Scandinavian  origin ; — 
and  that  the  whole  current  of  history  for  the  last  one  thou- 
sand years  supports  this  view  of  the  history  of  our  Anglo- 
Saxon  ancestors. 

If  we  have  done  this,  we  shall  have  rendered  some  service 
to  Science  and  to  History ; — we  shall  have  vindicated  our 
antient  British,  Anglo-Saxon,  and  Norman  annalists  and 
historians  from  the  groundless  imputations  of  learned  anti- 
quaries of  the  present  day ; — we  shall  have  concentrated  public 
attention  upon  the  earlier  annals  of  our  country,  and  shall 
have  restored  them  to  the  high  rank  which  they  have  de- 
servedly held  in  the  estimation  of  every  student  of  Anglo- 
Saxon  history. 


CONSUETUDINES   KANCI/E. 


THE  customs  and  usages  recorded  in  the  antient  and 
venerable  Ciistumal  of  Kent,  form  part  of  the  Lex  non 
scriptay  or  Common  Law.  Their  origin  and  commencement 
date  from  a  period  anterior  to  all  written  records ;  but  that 
they  are  coeval  with  the  foundation  of  the  Jutish  kingdom 
of  Kent  (the  earliest  of  those  established  by  our  A.-S.  ancestors 
in  Britain)  may  be  inferred  from  the  fact  that  we  cannot  point 
to  any  period  of  our  history  at  which  they  did  not  exist. 

We  now  proceed  to  give  an  account  of  the  Record  itself, 
that  we  may  test  its  authenticity,  and  the  degree  of  credit  to 
which  it  is  entitled, 

The  usages  and  customs  specified  in  the  record  appear  to 
have  been  allowed  by  the  Justices  in  Eire  in  Kent,  in  the 
twenty-first  year  of  the  reign  of  K.  Edward  the  Eirst. 

During  the  turbulent  reign  of  his  father,  K.  Henry  the 
Third,  the  powerful  nobles  and  clergy  had  greatly  encroached 
upon  the  prerogatives  and  possessions  of  the  crown. 

To  recover  these,  K.  Edward  appears  to  have  proceeded  in 
a  somewhat  irregular  and  oppressive  manner. 

According  to  Lord  Coke — 

"  The  king  wanting  money,  there  were  some  innovator es  in  those  dayes  that 
perswaded  the  king  that  few  or  none  of  the  nobility,  clergy,  or  commonalty 
that  had  franchises  of  the  graunts  of  the  king's  predecessors  had  right  to  them, 
for  that  they  had  no  charter  to  shew  for  the  same,  for  that  in  troth  most  of 
their  charters,  either  by  length  of  time,  or  injiuy  of  wars,  and  insm-rections,  or 
by  casualty,  were  either  consumed  or  lost :  whereupon  (as  commonly  new 
inventions  have  new  wayes)  it  was  openly  proclaimed,  that  eveiy  man  that 
held  those  liberties,  or  other  possessions,  by  graunt  from  any  of  the  king's 
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progenitors,  sliould,  before  certain  selected  persons  thereunto  appointed, 
sliew  quo  jure,  qiiove  nomine  ilV  retinerent,  &c. ;  whereupon  many  that  had 
long  continued  in  quiet  possession  were  taken  into  the  king's  hands — Eo  quod 
nulla  tabella  constarent.  Hereof  the  story  saith :  Visum  est  omnibus  edictum 
ejusmodi  post  homines  natos  longe  acerbissimum :  qui  fremitus  hominum  ? 
quam  irati  animi  ?  quanto  in  odio  princeps  esse  repente  coepit  ? 

"  The  good  king  understanding  hereof,  and  finding  himselfe  abused  by  iU 
counsell,  and  considering  the  statute  of  Magna  Cliarta,  at  the  parliament 
holden  in  the  ende  of  his  fourth  yeare  by  proclamation,  and  at  the  petition  of 
the  Lords,  and  of  the  Commons  now  at  this  parliament,  by  authority  of 
parliament  provideth  remedy,  &c."  (Co.  2  Inst.  280.)  2* 

That  these  oppressive  proceeclmgs  were  a  direct  violation  of 
Magna  Charta  is  evident  upon  a  bare  inspection  of  the  39th 
cap.  of  that  celebrated  statute  : 


Magna  Charta. 

"  Nullus  liber  homo  capiatur,  vel 
imprisonetui',  aut  dissaisiatur,  aut 
utlagetur,  aut  aliquo  modo  de- 
struatur,  nee  super  eum  ibimus,  nee 
super  eum  mittemus,  nisi  per  legale 
judicium  parium,  suorum,  vel  per 
legem  terre." 


Chapter  XXXIX. 

"  No  free  man  shall  be'taken,  or 
imprisoned,  or  be  disseised,  or  out- 
lawed, or  any  othei-wise  destroyed. 
Nor  will  we  not  pass  upon  him,  nor 
condemn  him,  but  by  lawful  judg- 
ment of  his  peers,  or  by  the  law  of 
the  land." 


For  the  mutual  protection  of  the  prerogatives  of  the  king, 
and  of  the  liberties  of  the  subject,  as  likewise  to  ensure  a 
constitutional  and  legal  mode  of  prosecuting  these  delicate 
investigations  for  the  future,  the  statute  of  "  Quo  Warranto," 


24  History  affords  a  vivid  picture  of  these  unjust  proceedings,  and  of  the  spirit  with 
which  they  were  resisted :  "  An  exceeding  number  of  writs  of  *  Quo  Warranto '  were 
brought  against  the  prelates,  clergy,  nobles,  and  others,  for  their  liberties,  franchises,  and 
privileges,  for  that,  partly  by  length  and  process  of  time,  and  partly  during  the  trouble- 
some  times  and  civill  broiles  and  wars  in  the  raignes  of  K.  John  and  Hen.  Ill,  many  of 
their  charters,  records  of  allowances,  and  other  evidences  and  muniments,  were  destroyed, 
wasted,  or  made  away  with.  Amongst  others,  a  '  Quo  Warranto '  was  brought  against 
John  Warren,  Earle  of  Surrey,  who,  appearing  before  the  justices,  spake  boldly  and  stoutly 
against  tliis  kinde  of  proceeding ;  and  drawing  an  old  rusty  sword  out  of  the  scabbard,  he 
exclaimed,  '  By  tliis  my  ancestors  acquii'ed  their  estate,  and  by  this  I  wall  maintain  it.'  " 
(Co.  2  Inst.  495.) 
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commonly  called  "  Statutum  (1(5  Gl()C(5stcr/'  was  established 
in  the  sixth  year  of  the  n^ign  of  K.  Edward  the  Eirst;  to 
which  statute  (or  rather  to  the  i)roceedhigs  under  it)  mjiy  be 
ascribed  the  compilation  of  the  Custumal  of  Kent,  which  we 
have  undertaken  to  illustrate. 

To  those  who  are  not  learned  in  the  more  antient  laws  of 
England,  the  following  writ  (selected  from  the  statute  of  "  Quo 
Warranto")  may  convey  some  idea  of  the  mode  of  proceeding 
in  these  cases. 

"Rex  Vic'  Salutem. — Prsecipimiis  tibi  quod  per  totam  ballivam  tuani, 
videlicet,  tarn  in  civitatibus,  quam  in  burgis,  et  aliis  villis  mercatoriis,  et  alibi, 
publico  proclamari  facias  quod  omnes  illi  qui  aliquas  libertates  per  cliartas 
progenitorum  nostrorum  regum  Angiise,  vel  alio  modo,  habere  clamant,  sint 
coram  justiciariis  nostris  ad  primam  Assisam  ad  ostendendum  cujus  modi 
libertates  habere  clamant,  et  Quo  Warranto,  et  tu  ipse  sis  ibidem  personaliter 
unacum  ballivis  et  ministris  tuis  ad  certiiicandum  ipsos  justiciarios  nostros 
super  his  et  aliis  negociis  illud  tangentibus.'* 

From  the  words  of  this  writ  the  pleas  were  to  be  held  before 
the  justices  of  Assize — "  coram  justiciariis  nostris  ad  primam 
Assisam  ;"  but  from  another  writ  in  the  same  statute,  as  well 
as  from  the  statute  itself,  it  should  seem  that  justices  of  Assize 
and  justices  in  Eyre  w^ere  one  and  the  same. 

It  may  not  be  uninteresting  to  inquire  shortly  into  the 
origin  and  antiquity  of  justices  in  Eyre. 

It  has  been  supposed  that  justices  in  Eyre  (justiciarii  itine- 
rantes)  were  first  instituted  by  K.  Henry  II ;  but  they  are 
rather  of  A. -Saxon  origin.  According  to  the  Mirror,  cap.  2, 
s.  15,  it  appears,  that  in  the  time  of  K.  Alfred,  and  before, 


"  Que  auncientment  soloient  les 
royes  en  proper  persons  eroer  de 
paiis  in  paiis  pur  inquirer,  oier  et 
terminer  les  peches,  et  pur  re- 
dresser  de  torts,  et  ceux  queux  ne 
sont  my  attaine  en  tielz  eires  des 


"  That  antiently  the  kings  used 
to  go  in  their  own  proper  persons, 
from  county  to  county,  to  inquire, 
hearc,  and  determine  offences,  and 
to  redress  wrongs,  and  those  who* 
are    not   impleaded   in    such  eyres 
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personel  trespasses  faitz  avant  re- 
meint  al  judgement  de  Dieu.  Et 
puis  pur  multiplication  de  peches 
ne  puiTont  my  les  royes  toutes 
faire  per  eux  mesmes  et  pui*  ceo  ilz 
envoieront  lour  commissaries  que 
sent  ore  appels  justices  en*ants  que 
nount  power  de  oier  et  tenniner  nul 
personel  trespasse  forsque  pur  cliose 
attaine,  et  nient  termine  in  le  dar- 
raine  eire  ou  puis  fait." 

Again  {Mirro7\  cap.  4) — "Estoiet 
auncient  ordein  que  les  royes  per 
eux,  ou  per  lorn*  chiefe  justices,  ou 
per  justices  generals  a  touts  pleas 
oier  et  terminer  errassent  de  vii  ans 
in  vii  ans  per  my  touts  counties  pur 
receiver  less  rolles  de  touts  justices 
assignes,  des  coroners,  de  inquiries, 
des  escheators,  de  \dscounts,  de 
hundredors,  de  bailies,  et  de  touts 
seneschals,  &c." 

And  again — "  Abusion  est  que 
justices  et  loui*  ministers,  qui  oc- 
cient  le  gent  per  faux  judgement, 
ne  nont  distreints  al  fere  de  autres 
homicides,  que  fist  le  roy  Alfred 
que  fist  pender  xHv  justices  in  un 
anne  tant  come  homicides  pur  lour 
faux  judgements." 


for  personal  trespasses  before  com- 
mitted, shall  remain  over  to  the 
judgment  of  God.  And  since,  by 
the  increase  of  crimes,  the  kings 
were  not  able  to  do  all  by  them- 
selves, they  therefore  sent  their 
commissaries,  who  are  now  called 
jtistices  errants^  who  have  not  power 
to  hear  and  determine  any  personal 
trespass,  except  for  any  matter  im- 
pleaded and  not  determined  in  the 
last  eire,  or  since  committed. 

"  There  was  an  antient  ordinance 
that  the  kings,  by  themselves,  or 
by  their  chief  justices,  or  by  their 
general  justices,  to  hear  and  deter- 
mine all  pleas,  went  from  seven  years 
*  to  seven  years  into  eveiy  county, 
to  receive  the  rolls  of  all  justices 
assigned,  of  coroners,  of  inquests,  of 
escheators,  of  sheriffs,  of  hundredors, 
of  bailiffs,  and  of  all  stewards,  &c." 

"  It  is  an  abuse  that  justices,  and 
their  officers,  who  destroy  the  people 
by  false  judgement,  be  not  restrained 
from  committing  the  like  homicides, 
as  King  Alfi-ed  did,  who  caused 
forty-four  justices  to  be  hanged,  in 
one  year,  as  homicides,  for  theii*  false 
judgments. 


Lambard,  whose  text  of  the  Custumal  we  have  adopted, 
says  that  he  had  transcribed  it  from  "  an  auncient  and  faire 
written  roll  that  was  given  to  me  by  Maister  George  Multon, 
my  father-in-lawe,  and  which  sometime  belonged  to  Baron 
Hales  of  this  countrie."  ^^  And  we  find  that  the  Custumal 
hasj^eceived  such  a  sanction  from  its  antiquity,  as  to  have 


^•^  Perambulation  of  Kent,  p.  569. 
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been  aclinitted  in  evidence  to  a  jury  even  from  Mr.  Larril)}ird's 
copy. 

Robinson  says — 

"  As  the  particiil.'ir  customs  of  Gavelkind  are  traversable,  it  may  be  proper 
here  to  take  notice  of  some  evidence  of  an  extraordinary  natnre  admitted  in 
the  case  of  Launder  and  Brookes  (Cro.  Car.  5G1)  to  prove  the  custom  of  de- 
vising— as  Lambard's  Teramhulation  of  Kent,  out  of  which  was  shewn  the 
copy  of  the  Ciostumal,  saying-  that  lands  may  be  given  or  sold  without  the 
lord's  licence;  and  a  precedent  was  produced  out  of  the  same  book,  p.  492  (as 
it  seems  by  the  court  themselves),  of  a  testament  before  the  Conquest,"  &e.  ^^ 

It  is  proper  to  remark,  that  the  Ciistumal  itself  is  nov^here 
enrolled  of  record ;  but  from  its  internal  evidence  v^^e  find 
that  the  customs  therein  recorded  were  allowed  before  the 
justices  in  Eyre,  in  the  twenty-first  year  of  the  reign  of 
K.  Edward  the  Eirst  (a.d.  1293).  And  Lord  Coke  gives  it  the 
high  appellation  of  ''Statutum  de  Consuetudinibus  Kancise," 
but  it  seems  on  no  other  foundation  than  that  it  is  sometimes 
to  be  met  with  in  old  collections  of  the  statutes,  as  are  many 
other  matters  which  were  never  enacted  by  authority  of  Parlia- 
ment, and  is  so  printed  by  Tottel  (a.d.  1556).  Robinson 
continues : — 

"  I  imagine  the  Ciidumal  rather  to  have  been  a  private  collection  of  such 
things  as  had  been  found  jper  totum  coinitatum,  or  were  othenvise  known  to  be 
the  customs  of  Kent,  than  a  record  of  a  public  natui'e,  and  the  words  of  Mi*. 
Lambard's  copy,  that  these  customs  were  allow^ed  before  the  justices  in  Eyre  in 
the  21  Edw.  I,  seem  to  favour  a  conjectui'e  that  they  might  be  extracted,  by 
command  of  those  judges,  from  the  records  of  their  predecessors,  for  the 
infoiination  of  their  own  and  future  times. "^''' 

We  have  only  to  add,  that  a  MS.  copy  of  the  Custumal  is 
in  the  library  of  Lincoln's  Inn,  in  which,  as  well  as  in  Tottel's 
edition,  some  various  readings  are  found,  which,  however,  are 


'^^  Robinson  on  Gavelkind,  p.  307,  3d  edit. 
27  Ibid.,  p.  356. 
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of  little  importance,  as  Mr.  Lambard's  text  has  received  so 
satisfactory  a  confirmation. 

Having  said  thus  much  upon  the  authenticity  of  the  text 
of  the  Ctistumal,  we  now  proceed  to  illustrate  the  Gavelkind 
customs  thus  claimed  and  allowed  to  the  Kentish  men. 

Without  entering  into  a  long  and  unsatisfactory  discussion 
upon  the  etymology  of  "  Gavelkind,"  it  may  suffice  to  observe 
that  Lambard  ^^  has  two  conjectures  of  the  reason  of  this  name. 
''The  one  grounded  upon  the  nature  of  the  descent  and  inlie- 
ritaunce  of  the  lands  themselves  :  the  other  founded  upon  the 
manner  of  the  dutie  and  services  that  they  yeelde."  In  this 
distinction  he  is  followed  by  Robinson. ^^  If,  therefore,  we 
have  regard  to  the  nature  of  the  lands  in  point  of  discent,  then 
Gavelkind  is  derived  from  the  Saxon  Irij:  eal  cyn^  because  the 
lands  descend  to  all  the  male  children  equally,  and  not  to  the 
eldest  son  by  right  of  primogeniture.  But  if  we  have  respect 
to  the  rent  and  services  issuing  out  of  lands  of  Gavelkind 
tenure,  then  the  derivation  of  the  word  is  from  Irapol,  which 
in  Saxon  signifies  rent  or  payment,  and  therefore  called 
Dapol-cynb^  Gavelkind,  or  land  yielding  rent.  Somner  has 
very  learnedly  established  this  latter  to  be  the  correct  ety- 
mology of  the  w^ord.  Lord  Coke,^^  however,  adopts  the 
former.  ^^ 


28  Perambulation  of  Kent,  p.  528. 

*^  On  Gavelkind,  p.  1. 

^^  Coke  on  Littleton,  1  Inst.  140,  a. 

2^  This,  amongst  innumerable  other  instances,  shows  the  fallacy  of  attempting  to  ascer- 
tain the  nature  and  quality  of  things  from  mere  etymology.  Upon  no  other  subject  has  so 
much  learned  ink  been  so  unnecessarily  wasted.  Antiquaries  too  frequently  indulge  in 
these  fruitless  speculations.  Somner,  fi-om  a  mere  fanciful  etymology,  mistook,  by  1000 
years,  the  age  of  the  antient  British  earthworks  at  Canterbury.  (See  my  paper  "  On  the 
Celtic  or  antient  British  Mound,  called  the  Dane  John  Hill  at  Canterbury,"  pubhshed  in 
the  Gloucester  Congress  volume  of  the  Brit.  Arch.  Association,  p.  136-148.)  Other 
instances  occur  in  tiic  numeA,u3  speculations  on  the  etymology  of  '  Bpecj'alba,'  which 
for  the  most  part  are  merely  conjectural,  and  destitute  of  all  liistorical  authority. 


(lonjsuctutitncs  lUnrtac.  53 


As  to  the  antiqtfif//  of  tlu^  K(3ntisli  customs,  wc  liavc  alr(3a(ly 
remarked  (p.  57)  that  tlu^y  are  coeval  with  tfie  foundation  of 
the  monarchy,  But  as  their  origin  and  history  have  not  been 
handed  down  to  us  in  any  written  record  of  earher  date  than 
the  thirteenth  centmy,  we  can  only  establish  that  fact  by  an 
induction  of  such  j)articulars  as  our  antient  historians  have 
transmitted  to  us. 

13ede,  in  his  account  of  the  government  of  the  antient 
Saxons  on  the  Continent,  says  :  "  They  have  no  king,  but 
many  chiefs  set  over  their  people,  who,  when  war  presses, 
draw  lots  equally,  and  whomsoever  the  chance  points  out, 
they  all  follow  as  leader,  and  obey  during  the  war ;  the  war 
concluded,  all  the  chiefs  become  again  of  equal  power."^^ 

Accordingly  we  find,  that  when  the  Jutish  tribe  of  the 
great  Saxon  confederacy  made  their  first  descent  on  Britain 
(a.d.  449),  they  arrived  under  the  command  of  two  chieftains 
or  war-kings,  Hengist  and  Horsa.  From  the  continued  state 
of  warfare  in  which  they  were  engaged,  they  had  no  oppor- 
tunity of  laying  down  or  smTendering  their  power  into  the 
hands  of  the  people ;  hence,  from  the  necessity  of  the  case, 
the  royal  authority  became  permanently  established,  and 
hereditary  in  Hengist  and  his  descendants. 

It  is  useless  to  speculate  (in  the  absence  of  all  historical 
evidence)  upon  the  prerogatives,  authority,  or  attributes  of 
the  Saxon  monarch ;  but  from  what  we  learn  when  we  arrive 
at  the  daw^n  of  authentic  history,  we  may  infer  that  the  royal 
authority  w^as  circumscribed  within  narrow  limits,  and  was, 
in  all  the  more  important  affairs  of  state,  exercised  with  the 
advice  and  consent  of  the  '  picena-jemot/  or  assembly  of  the 
wise  men — the  chiefs,  ethelings,  and  thanes. 

If  we  may  give  credit  to  Lord  Coke,  we  learn  that,  "  by  the 
laws  and  ordinances  of  antient  kings,  and  especially  of  King 


32  Bede,  Hist.  Eccl  v,  c.  10. 
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Alfred,  tlie  first  kings  of  this  realm  had  all  the  lands  of 
England  in  demeane,  and  '  les  grands  manoirs  et  royalties' 
they  reserved  to  themselves,  and  of  the  remnant  they,  for  the 
defence  of  the  realme,  enfeoffed  the  barons  of  the  realme  v^ith 
such  jurisdiction  as  the  court-baron  now  hath,  and  instituted 
the  freeholders  to  be  judges  of  the  court-baron."  ^^  Whether 
this  relates  to  a  later  period  of  our  history,  v^^hen  the  various 
kingdoms  of  the  Saxon  Octarchy  had  been  reduced  by  the 
West  Saxon  monarchs,  and  consolidated  into  one  sole  monarchy, 
or  v^hether  it  be  also  applicable  to  the  various  Saxon  king- 
doms in  their  original,  separate,  and  independent  state,  can 
only  be  matter  of  conjecture. 

We  may,  however,  safely  infer,  that  in  the  Saxon  or  Jutish 
kingdom  of  Kent,  the  prerogatives,  attributes,  and  authority 
of  the  king — the  rights  and  privileges  of  the  thanes  or  nobles 
— the  liberties  and  franchises  of  the  people — the  tenure  of 
land,  with  the  services  and  obligations  incident  thereto,  and 
the  territorial  division  of  that  kingdom  into  lordships  and 
manors,  and  (for  the  administration  of  justice  and  the  public 
defence)  into  lathes,  hundreds,  boroughs,  vills,  and  townships, 
arose  by  silent  and  imperceptible  degrees,  as  the  Jutish  con- 
querors advanced  in  expelling  or  subjugating  the  antient 
inhabitants,  in  conquering  and  possessing  their  lands,  and  in 
reducing  the  country  into  a  state  of  peaceful  occupation  and 
inhabitancy. 

This  appears  to  have  been  the  state  of  the  kingdom  of 
Kent  at  the  earliest  dawn  of  authentic  history,  or,  to  speak 
more  accurately,  we  have  no  evidence  of  the  existence  or 
establishment  of  any  earlier  or  more  simple  system  of 
government.^* 


33  Co.,  1  Inst.  58,  b. 

3^  It  will  be  perceived  that  we  reject  as  fanciful  and  purely  imaginative  the  division 
of  lands  by  lot  amongst  the  Saxon  invaders,  and  the  equally  fanciful  territorial  division  of 
the  mark  (CDeajice). 
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It  may,  prrlinps,  bo  objected  to  this  view  of  the  minor  sub- 
divisions of  the  Jiitish  kingdom  of  Kent,  that  K.Alfred  first 
divided  the  wliole  reahii  into  shires,  Inmdreds,  and  titliings, 
and  therefore  that  tlie  subdivision  of  Kent  in  the  manner  we 
have  mentioned  could  not  have  existed  previous  to  the  reign 
of  that  illustrious  monarch.  We,  however,  incline  to  think 
that  this  notion  of  the  division  of  the  realm  by  K.  Alfred  is  a 
mere  popidar  error,  and  that  it  has  been  attributed  to  him 
merely  because  its  origin  is  lost  in  the  dark  shades  and  im- 
penetrable mists  of  antiquity.  We  have,  however,  some 
testimony  (although  of  a  negative  character)  in  support  of  our 
view  of  the  subject.  The  laws  and  institutes,  both  civil  and 
ecclesiastical,  of  our  A. -Saxon  ancestors,  from  the  time  of 
Ethelbert,  the  first  Christian  king  of  Kent,  to  the  Norman 
Conquest,  are  still  preserved  to  us.^^  Those  of  K.  Alfred 
make  no  mention  of  any  such  important  transaction  ;  ^^  nor  in 
the  Avhole  series  of  the  Saxon  laws  do  we  find  any  notice  of 
any  such  legislative  division  of  the  Saxon  kingdoms,  either  in 
their  separate  or  consolidated  state.  And  it  may  be  further 
remarked,  that  if  any  such  territorial  divisions  had  been 
created  by  K.  Alfred,  or  by  any  other  monarch  of  "  all  Eng- 
land," and  by  his  picena-jemote  (assembly  of  the  wise  men), 
we  should  at  least  find  each  of  those  divisions  and  subdivisions 
designated  and  described  by  one  and  the  same  name  through- 
out the  whole  kingdom ;  for  we  cannot  readily  imagine,  that 
if  the  monarch  and  his  pitena-jemote  (or  Parliament)  had 
assembled  to  divide  the  realm  into  certain  divisions  and  sub- 
divisions which  had  never  before  existed,  they  could  by  any 
law,   ordinance,  statute,    or   decree   have   imposed  different 


^  The  latest  and  most  valuable  edition  of  the  A. -Saxon  laws  is  that  published  by  the 
Record  Commission  (a.d.  mdcccxl)  intituled  Ancient  Laws  and  Institutes  of  England,  a 
compilation  of  inestimable  value  to  the  liistorian  and  the  antiquary. 

^'  See  notice  of  K.  /Elfred's  Laws,  post,  sec.  xxi  of  the  Analysis. 
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names  in  various  parts  of  the  kingdom  upon  any  of  those 
districts;  but  om^  experience  teaches  us  that  no  such  uni- 
formity does,  or  ever  did,  exist. 

In  the  Jutish,  or  Saxon,  kingdom  of  Kent  the  districts  are 
called  lathes,  hundreds,  and  boroughs  or  townships.  In 
Yorkshire  (part  of  the  A. -Saxon  kingdom  of  Deira),  and  other 
northern  counties,  the  divisions  are  designated  fey  the  names 
of  trithings  (vulgo  ridings),  v^apentakes,  and  tithings.  In 
Sussex  (8u^-8eaxan)  vi^e  find  '  rapes ;'  and  in  the  antient 
kingdom  of  Wessex  (pe]r-8eaxan)  that  district  which  in 
Kent  is  called  a  borough,  vill,  or  towmship,  is  described  as  a 
tithing. 

A  tithing  [ceo^mj]  and  borough  [bujih]  is  one  and  the 
same  thing  ;  it  is  a  district  composed  originally  of  ten  freemen, 
heads  of  families,  who  are  mutually  bujih,  or  sureties  for  each 
other  to  the  king  and  his  people.  The  term  tithing  (a  tenth) 
denoting  the  number  of  householders  of  which  it  is  composed, 
and  borough  (buph,  a  surety)  the  obligations  and  duties  of  its 
members.  Thus  while  in  Kent  the  head  or  chief  of  the 
district  is  called  j^eajiob-bujih^  or  Bujih-ealboji  (head-borough  or 
borsholder)  the  same  officer  is  in  other  parts  of  the  kingdom 
denominated  from  the  district  over  which  he  presides,  a 
tithingman. 

Ten  of  these  tithings  or  boroughs  originally  constituted  the 
hundred,  whose  chief  was  denominated  J^unbjiebej'-ealboji.  The 
lath  [Lse^]  is  a  division  peculiar  to  Kent,  and  signifies  an 
assembly,  it  is  derived  from  the  A.-Saxonjela^ian,  to  assemble. 
According  to  Spelman  the  lathe  "  est  portio  comitatus  plures 
continens  hundredos,  seu  wapentachia,  suoquo  olim  sub- 
audiens  magistratui  quem  Ledgrevium  appellabant"  (is  a  por- 
tion of  a  county  containing  many  hundreds  or  wapentakes, 
subject  to  its  own  magistrate  who  is  called  Lae^-jejieue^  Lathe- 
reeve.)" 

The  laws  of  K.  Edward  the  Confessor  afford  so  clear  and 
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interesting  an  account  of  these  territorial  districts,  as  tlu^y 
existed  among  our  A. -Saxon  ancestors,  that  we  venture  to 
think  that  a  few  exti-acts  from  that  code  will  be  not  only 


interesting  but  instructive. 


LEGES  EEGIS  EBWAllDI  CONEESSOllIS. 


Quare  Fr'c6ho7'(/l  constituti  stmt. 

c.  XXVIII.  Cum  autem  videmut 
quod  aliqui  stidti  libenter  foris- 
faciebant  erga  vicinos  suos,  sapicn- 
ciores  ceperunt  consilium  inter  se, 
quomodo  eos  reprimerent,  et  sic 
imposuerunt  justiciarios  super  quos- 
que  X.  fri^org'os,  quos  decanos 
possumus  dicere,  Angiice  autem 
cyen^e-heueb  vocati  sunt  hoc  est 
caput  X.  Isti  autem  inter  villas 
inter  vicinos  tractabant  causas,  et 
secundum  quod  forisfacture  erant 
emendaciones  et  ordinaciones  facie- 
bant,  videlicet,  de  pascuis,  de  pratis, 
de  messibus,  de  certacionibus  inter 
vicinos,  et  de  midtis  bujusmodi  que 
frequenter  insurgunt. 


Item. 
c,  XXIX.  Ciun  autem  majores 
cause  insurgebant,  referebant  eas 
ad  alios  majores  justiciaiios  quos 
sapientes  supradicti  super  eos  con- 
stituerant,  scilicet,  super  x.  decanos, 
quos  possumus  vocare  centenarios 
quia  super  centum  fri^borgos  judi- 
cabant. 


Wherefore  free  BorongUs  are  co7i- 
siiiuted. 
c.  xxviii.  When  they  saw  that 
some  foolish  people  willingly  com- 
mitted offences  against  their  neigh- 
bours, the  wise  (pitena)  took 
counsel  together  how  they  might 
repress  them,  and  therefore  they 
constituted  justices  over  eveiy  x. 
freeboroughs,  whom  we  may  call 
deans  (decani) ;  but  in  English  they 
are  called  tyen^e-heueb  (the  head 
or  chief  over  x.)  They  therefore 
adjudicate  the  causes  which  arise  in 
their  districts  between  theii*  neigh- 
bours, and  according  to  the  offences 
impose  compensations  and  satisfac- 
tions, viz.  of  feedings,  pastm'es, 
mowings,  disputes  among  neigh- 
bours, and  of  many  other  such 
matters  which  fi-equently  arise. 

Also, 
c.  XXIX.  But  when  gi'eater  causes 
arose,  they  refeiTed  them  to  other 
superior  justices,  whom  the  afore- 
said wise  men  had  set  over  them, 
that  is  to  say,  over  x.  decanos  (deans) 
wliich  we  may  call  hundredors,  be- 
cause they  adjudicate  over  a  hun- 
dred free  boroughs. 
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Be   Hiindredis   et    TFapentagiis,   et 
quare  TFapentac  vocatur. 

c.  XXX.  Everwicliescire,  Nichole- 
scire,  Notingeliamscire,  Leicestre- 
scire,  Norliamtunescire,  et  usque 
ad  Watlingestrete,  et  viii  milliaria 
ultra  Watlingestrete,  sub  lege  An- 
glorum.  Et  quod  alii  vocant  liuii- 
dredum  supradicti  comitatus  vocant 
Wapentagium,etlioc  non  sine  causa : 
cum  enim  aliquis  accipiebat  pre- 
fecturam  wapentagii,  die  constituto, 
conveniebant  omnes  majores  contra 
eum  in  loco  ubi  soliti  erant  con- 
gregari,  et  descendente  eo  de  equo 
suo,  omnes  assurgebant  contra  eum, 
et  ipse  erigebat  lanceam  suam  in 
altiim,  et  omnes  de  lanceis  suis 
tangebant  hastam  ejus,  et  sic  con- 
firmabant  se  sibi.  Et  de  armis, 
quia  arma  vocant  wappa,  et  taccare, 
quod  est  confirmare. 


Be  Treinges  et  Wapentagiis  et 
Huudredis. 
c.  XXXI.  Erant  et  alie  potestates 
super  wapentagiis  quas  treliingas 
vocabant,  scilicet,  terciam  partem 
provincie,  et  qui  super  ipsam  domi- 
nabantur  treingref,  ad  quos  defere- 
bantur  cause  quando  non  poterant 
diffiniri  in  wapentagiis.  Et  quod 
Angli  vocabant  hundredum,  isti 
vocant  wapentagium.  Et  quod  illi 
vocabant  tria  bundreda  vel  iiii, 
vel  plura,  isti  vocabant   trebing.^''' 

37  In  quibusdam  vero  provinciis,  An- 
glice  vocabatur  Le^S,  quod  isti  dicunt 
trithinge. 


Of  Hundreds  and  Wapentakes,  and 
wherefore  it  is  called  Wapentake. 
c.  XXX.  Yorkshire,  Lincolnshire, 
Nottingbamsliire,       Leicestershire, 
Northamptonshire,    and  as   far   as 
Watling-street,  and  viii  miles  be- 
yond Watlingstrete,  are  under  the 
law  of  the  Angles.     And  that  which 
others  call  a  hundred,  the  above- 
named  counties  call  a  wapentake, 
and  that  not  without  reason ;  for 
when  any  one  accepts  the  govern- 
ment of  the  wapentake,  on  the  day 
appointed  all  the  elders  assemble  to 
meet  him  in  the  place  where  they 
are  accustomed  to  be  convened,  and 
descending  from  his  horse,  they  all 
rose  up  to  meet  him,  and  he  lifted 
up  liis  lance  on  high,  and  they  all 
with  their  own  lances  touched  his 
spear,  and  thus  bound  themselves 
to  obey  him.     And  of  arms,  which 
they    call    pappa    (weapons),    and 
taccajie,  which  is  to  confirm. 

Of  TritJdngs  (Ridings),  Wapentakes, 
and  Hundreds. 
c.  XXXI.  And  there  were  other 
jurisdictions  over  the  wapentakes, 
which  they  called  trithings,  that 
is  to  say,  the  third  part  of  a  pro- 
vince, and  they  who  ruled  over  it, 
the  trithing-reeve,  to  whom  were 
referred  the  causes  which  could  not 
be  decided  in  the  wapentakes.  And 
thatwliich  the  Angles  called  hundred, 
these  call  a  wapentake.  And  that 
which  they  called  iii  or  iiii,  or  more 
hundreds,  these  called  a  trithing.^^ 


37  But  in  some  pro\dnces,  in  English, 
that  is  called  lathe,  wliich  these  call  a 
trithing. 
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Et  quod  trchingo  iiou  |)()icrai  dif- 
fiiiiri,  in  scira  scrvabuiiir  (Icrc^ 
btitur  ?) 


Quid  sit  Prepositus^  et  Prefectura, 
et  quid  Alderman^  qui  lathie  senior 
PopuU  sonat,  et  quavi  muUijjll- 
cite?'  vocabulum  Prepositi  dls- 
tenditur. 

'  c.  XXXII.  Grevc  aiitem  nomeii 
est  potestatis ;  apiid  nos  aiitem 
mcliil  melius  videtur  esse  quam  pre- 
fectura.  Est  enim  multiplex  nomen; 
greve  enim  dicitur  dc  scira,  de  wa- 
pentagiis,  de  hundi'cdo,  de  burgis, 
de  villis ;  et  videtur  nobis  compo- 
situm  esse  e  jpi^  Anglice,  quod  est 
Pax  Latine,  et  ve  Latine,  videlicet, 
quod  debet  facere  jpi^,  i.  e.  pacem, 
ex  illis  qui  inferunt  in  terram.  Ve, 
i.  e.  miseriam  vel  dolorem,  summa 
auctoritate  Domini  nostri  Jesu  Christi 
dicentis  "  Ve  tibi  Betlisaida,  ve  tibi 

Corozaim," et  vocabantur 

eldereman,  non  propter  senectutem, 
sed  propter  sapienciam.  (Ant.  Laws 
and  Institutes,  pp.  196,  197.) 


And  tliat  vvhicli  could  not  Ijc  de- 
cided in  the  tritliing  was  reserved 
for  (carried  to?)  tlic  sliirc  (county 
court). 

PF/mt  is  Prefect,  and  Prefecture,  and 
what  Alderman,  which  signifies  hi 
Latin,  Elder  of  the  People,  and 
how  the  name  Prefect  is  variously 
used. 

c.  XXXII.  Reeve  also  is  a  name 
of  authority.  But  amongst  us  it 
seems  to  be  nothing  more  than  a 
prefecture.  But  the  name  is  mani- 
fold, for  a  reeve  is  called  of  the 
shire,  of  wapentakes,  of  the  hun- 
dred, of  boroughs,  of  vills  (town- 
ships) .  And  to  us  it  appears  to  be 
composed  of  jpi^  in  English,  which 
is  '  peace'  in  Latin.  And  Ve,  Latin, 
that  is  to  say,  that  he  ought  to 
make  jpi^,  i.  e.  peace,  amongst 
those  who  come  into  his  district. 
Ve,  i.  e  recompence  or  pimishment, 
by  the  liigh  authority  of  our  Lord 
Jesus  Chiist,  Avho  spake — "  Woe 
unto  thee,  Bethsaida !    Woe  unto 

thee,  Corozaim!" Also  they 

are  called  aldermen,  not  on  accomit 
of  old  age,  but  for  their  wisdom. 


In  our  note  {a7ite  p.  54)  we  have  rejected  as  untenable  the 
fanciful  territorial  district  of  the  Mark  (GOeapce) .  It  has,  how- 
ever, been  insisted  upon  in  a  recent  publication  of  an  eminent 
antiquary  (Kemble's  Saxons  in  Englaiid) ;  it  is  therefore  due 
to  him,  and  to  our  readers,  that  we  explain  the  grounds  upon 
which  we  have  ventured  to  reject  it. 

The  earliest  mention  of  the  Mark  (GOeapce)  which  we  have 
met  with  in  the  A. -Saxon  laws,  is  in  the  code  of  Hlothare 
and  Eadric,  kings  of  Kent  (a. d.  673-686),  as  follows  : 
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C.  XV.  I>ij:  man  cuman 
peojimse^  .lu.  nihc  an  hi]-  aje- 
num  hame.  cepeman  oJ?];e 
o^ejine  )?e  po  Ojieji  GOeapce 
cuman.  "j  hme  }?onne  hij-  mete 
yebe.  ^  lie  ];onne  aenijum  mten 
y}:el  ^ebo.  ye  man  }?ane  o^ejine 
aet  jiihte  jebjienje.  o]?];e  jnht 
pojie-pyjace  !  • 


c.  XV.  If  a  man  entertain  a 
stranger  for  iii  nights  at  his  own 
home,  a  chapman  or  any  other  who 
has  come  over  the  march,  and  then 
feed  him  with  his  own  food,  and  he 
then  do  harm  to  any  man,  let  the 
man  bring  the  other  to  justice,  or 
do  justice  for  him.  i^Ant.  Laws  and 
Institutes,  p.  14.) 


In  the  laws  of  Wihtra^cl,  K.  of  Kent  (a.d.  690-725),  we 
find — 


C.  VIII.  Jjiy:  man  hi]'  masa 
an  piofobe  ppeolj'  jepe.  j-e  j'le 
polc-j-'py.  ppeolj'-jepa  aje  hi]- 
eppe.  aenbe  pep-jelb.  ^  munbe 
J^ape  hina.  jie  opep  OOeapce 
)?aep  he  pille  !  • 


c.  VIII.  If  any  one  give  freedom 
to  his  man  at  the  altar,  let  him  be 
folk-free ;  let  the  freedom-giver  have 
his  heritage  and  pep-jelb,  and  the 
'  munb '  of  his  family,  be  he  over 
the  march,  wherever  he  may  be. 
{Ibid.,  p.  17.) 

Upon  the  word  '  COeapce'  the  learned  editor  of  these  antient 
laws,  in  a  note  (p.  14),  makes  the  folloAving  remarks,  which 
we  willingly  transcribe : 

"  This  can  hardly  mean  the  marches  or  the  boundaries  of  the  kingdom  of 
Kent,  but  rather  the  limits  of  the  estate  of  the  lord  who  had  conferred  the 
freedom.  It  is  thus  that,  at  a  later  period,  a  provision  is  made  for  taking  a 
woman  'out  of  the  land'  on  her  maniage,  but  which  is  immediately  explained  to 
mean  fi-om  one  thane's  land  to  that  of  another:  Trip  hy  )?onne  uC  op  lanbe 
Iseban  pille  on  o^pej'  l^ejnej^  lanb.  &c.— If,  however,  they  wish  to  take 
her  off  the  land  to  another  thane's  land,  &c.'  " 

The  following  passages,  taken  indiscriminately  from  various 
charters,  seem  to  leave  no  doubt  as  to  the  import  of  the  term 
in  both  laws  : 

"  Di]'  pmb  J?a  lanb-meapca  to  Bylijej'bene — These  are  the  land- 
marks (or  boundaries)  of  Byligesdene."  "  ^Snblanj  faj'  bupnan  j^sec  hiC 
cyme^  to  Oj'pySej'-meapce  ^  Gabpolbep— Along  the  brook  till  it  comes 
to  Oswyth's  boundary  and  Eadwolds."      ''  T^nblanj  Epypn-bupnan  )7aet 
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hit  cym^  CO  OQannan-meajice — Along  Cwyrn-bume  till  it  comes  to  Man*s- 
boimdary."  "  Oy.  GOaijibujinan  enyt  cC}:cep  meapce  Co  Sanb-jaece — 
From  Mare-bournc  east  along  tlie  boundary  to  Sandgate."  "  ^jiejt:  UC 
Saub-jace  j^ayi  ]7a  J^jieo  majice  cojajbepe  jae^ — First  from  Sand-  gate, 


where  the  three  boundaries  meet  together. 


Having,  as  we  trust,  satisfactorily  shown  the  origin  and 
nature  of  the  territorial  districts  into  which  shires  were  divided 
by  our  A. -Saxon  ancestors,  for  the  defence  of  the  kingdom, 
and  for  civil  or  municipal  government,  we  now  proceed  to 
explain  the  territorial  divisions  which  obtained  in  the  kingdom 
of  Kent. 

Domesday  Book,  which  was  a  Survey  of  the  whole  kingdom 
instituted  by  William  the  Conqueror,  contains  the  earliest 
description  which  has  been  handed  down  to  us  of  those 
divisions. 

We  there  find  that,  at  the  period  of  the  survey,  Kent  con- 
tained the  following  lathes : 


Lathes  in  Kent 
(Domesday.) 


Modern 
Lathes. 


Hundreds. 


Bailiwicks. 


L  Boruuar^^  Lest,  fol.  P. 

Borouuart  Lest,  f.  4'»,  S'',  5%  14». 
Boroart  Lest,  f.  12^ 

IL  Estre  Lest,  f.  1^ 
Estrede  Lest,  f.  I''. 
Estrei  Lest,  f.  3^  10^  ll^  12\ 
Estreia  Lest,  f.  5^. 
Estreia  Lest,  f.  9'',  12^,  13%  13^. 


L 

St.  Augustine 
otherwise 
Hedelinth. 


Ringsloe 

Blengate 

Whitstable 

Westgate 

Do^\^ahamford 

Bridge    and 
Pelham 

Kinghamford 

Preston 

Wingham 

Eastrye 

Corniloe 

Bewsborough.  J 


r       Bridge. 


1 


}■       Eastry. 


^  The  name  of  this  lathe  is  derived  from  the  A.-S.  Buph  (a  city),  papa  (gen.  plur.  of 
pep  (a  man),  and  LafS  (leet,  lest,  or  lathe),  an  assembly,  from  j^ela'Sian.  to  assemble. 
It  denotes  *'  the  meeting  or  assembly  of  the  men  of  the  city,"  of  the  royal  city  of  Canter- 
bury, the  head  of  the  lathe. 
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Lathes  in  Kent. 
(Domesday.) 

Modern 
Lathes. 

Hundreds. 

Bailiwicks. 

'Folkestone 

Loningborough 
Stowting 

Stowting. 

in.  Linuuartlest,39  f.  1^ 
Linuuarlet  Lest,  f.  1^. 

II. 

Hean                 =; 

Bircholt 

Street 

Limuuarlet  Lest,  f.  2*. 

Shipway. 

Worth 

Limouuart  Lest,  f.  4%  5%  9^  10\ 

12b,  13a^   13b^ 

Newchurch 
Ham 

Longport 

>      Shipway. 

St.  Martin 

Aloesbridge 

-Oxney. 

rMilton               ^        Milton. 

Teynham 

Faversham 

IV.  Wiuuartlest,4o  f.  1%  13^ 

Boughton- 
under-Blean 

Scraye. 

Wiuuarlet   Lest,   f.2^   5%  10% 

III. 

Felborough 

12%  12%  13%  14^ 
V.  Dimid'  Lest  de  Middeltune,  2^. 

Scraye, 
otherwise 
,    Sherwinhope, 
otherwise 
Showinghope 

Wye 

Bu-cholt 

Chart    and 
Longbridge 

Calehill 

Blackbourn 

,     Chart  and 
Longbridge. 

—  Mildetone,  14^ 

—  Middletone,  9% 

Sheringhope 

Tenterden 
Barkley 
Cranbrook 
Rolvenden 

The  Seven 
Hmidreds. 

Selbrittenden 

-Great  Barnfield- 

35  The  name  of  tliis  lathe  is  derived  from  A.-S.  Lim-papa-la^S  "the  lathe  of  the  men  of 
Limen"  (Fortus  Lemanis),  now  called  Lympne,  the  chief  town  of  the  lathe. 

''o  The  name  of  this  lathe  is  derived  from  that  of  its  chief  town,  or  head,  pye  (i.  e.,  the 
lathe  of  the  men  of  Wye). 
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Latiiks  in  Kknt. 
(Domesday.) 

Mo OK UN 

Latuks. 

IIi;ndri2d.s. 

Bailiwicks. 

"Axstane            "^ 

Little    and 

Lcsnes 

VI. 

Sudtone^i  Lest,  f.  !'•,  2'',  G",  G''. 

^ 

Hlackhcath 

IV 

Dimid'  Lest  de  Sudtoiie,  f.  2'',   J- 

f      Sutton  at 
6\  12%  I4\                         J 

-^          Hone. 

Bronily  IJeck- 
^      cnham 
Rooksley 

Sutton-at- 
Hone. 

Godsheath 

Somerden 

^Westram. 

"Eyehorn 

Maidstone 
Gillingham- 

*     Eyehorn. 

Chatham 

Hoo 

Sharaell 

VII 

AUesford42  Lest,  f.  l^-. 

Toltingtrough 
Larkfield 

>         Hoo. 

EOesford  Lest,  f.  8''. 
Elesford  Lest,  f.  2^,  3^.  4^,  7% 
7". 

V. 

Aylesford. 

Wrothara 

Twiford 

Littlefield 

Elesfort  Lest,  f.  12%  14*, 

Lowy  of  Tun- 
bridge 

J 

k, 

Brenehley  and 
Horsmonden 

Marden 

Little    Barne- 
field 

Watclingstone  ^ 

Twiford. 

According  to  Domesday  (as  cited  by  Harris  in  his  Hist,  of 
Kent),  Sandwich  is  a  lathe  and  hundred  in  itself :  "  Sandwic 
est  manerium  Sanctse  Trinitatis  et  de  vestitu  monachorum  et 


^^  A.-S.  8u^-cun-aec-hone  (z'.e.,  in  or  by  the  valley  Suthtuna.) 

^2  A.-S.  7Cn?;lef-]rojib,  i.e.,  the  ford  or  passage  of  the  Angles,  or  English,  from  the  over- 
throw of  the  Saxons  here. 
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est  leth  et  hundredus  in  seipso" — i.e.  "  Sandwich  is  a  manor 
of  the  Holy  Trinity,  and  for  the  clothing  of  the  monks,  and  is 
a  latJie  and  hundred  in  itself." 

Dr.  Harris  may  have  extracted  this  from  the  Textus  Roffensis, 
or  from  some  other  source ;  but  it  does  not  agree  with 
Domesday,  nor  have  w^e  met  with  any  authority  in  Domesday 
for  considering  it  as  a  lathe. 


"  Sandwice  jacet  in  suo  p'prio 
hund'.  .  .  lioc  burgu.  ten.'  Arcliieps 
et  est  de  vestitu  monaclior'.  .  .  an- 
tequa.     Eex  Edw'.  dedisset  illii  S. 

Trin' ad   victu   monaclior." 

{Bomesd.  f.  3^) 


"  Sandwich  lies  in  its  own  proper 
hundred. .  .The  archbishop  holds  this 
borough,  and  it  is  for  the  clothing 
of  the  monks.  .  .  Before  K.  Edward 
gave  it  to  the  Holy  Trinity.  . ,  for  the 
food  of  the  monks."  {Bomesd.  f.  S"*.) 


Canterbury  is  a  hundred  of  itself— 

"Ipse  Ai'chieps'  ten'.  Nordeude  in  Cantuarie  hund'."  i.e.,  "The  same 
archbishop  holds  Nordeude  in  the  hundred  of  Canterbury."  {Bomesd.  f.  5".) 

Again — 

"  In  hundred',  et  in  civitate  Cantuariensi'."  i.e.  "  In  the  hundred  and  city 
of  Canterbuiy."  {Ih.  f.  9\) 

Rochester  is  also  a  city  and  hundred  of  itself— 

"  Isde  Eps'.  [Eovecestre]  ten'.  BorcheteUe  in  hund'.  de  Eovecestre," 
i.e.  "The  same  bishop  [of  Rochester]  holds  BorcheteUe  in  i\iQ  hundred  oi 
Rochester."  {lb.  f.  5\) 

Again — 

"  In  Lest  de  Eilesford.  In  Rovecestre  hund'."  "In  the  Lath  of  Ayles- 
ford.     In  Rochester  hundred.^'  lb.  f.  8^) 

It  has  been  already  stated  that  '  tythings '  are  unknown 
in  Kent.  The  corresponding  subdivisions  of  the  hundred  in 
that  county  are  called  boroughs  or  towns,*^  as  will  appear 
from  the  following  extract  from  the  Subsidy  Roll  of  the  thir- 
teenth year  of  the  reign  of  Queen  Elizabeth,  upon  which  the 
tenth  and  fifteenth  were  levied. 

^3  Borough,  as  we  have  akeady  noticed,  is  derived  from  A.-S.  Buph,  or  Bypig.  Town, 
and  township  from  A.-S.  tun,  an  inclosm-e  ;  hamlet,  village,  vill,  from  the  Latin  '  villa,' 
and  not  from  the  Anglo-Norman  *  ville,'  as  erroneously  supposed. 


J 
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'  liorowc  of  Wingliani 

""Towne  of  Woodc 

IJorowe  of  lloUingc 

Townc  of  Monketojj 

Borowc  of  Noiiingtoii 

Towne  of  Mynslcr 

Horowc  of  Godcstonc 

Towne  of  S.  Lawrence 

Ilundreili 

Horowe  of  Dcniic 

Ilundreth 

Townc  of  S.  Peter 

of 

Borowe  of  Twyihani 

of 

Towne  of  S.  Jolin 

XJL 

Wingham. 

Borowe  of  Wiinlingswold 
Borowe  of  Kclington 

Ringslowc. 

Towne  of  S.  Gyles 
Towne  of  S.  Nicholas 

liorowe  of  Gythorne 

Towne  of  All  Saints 

The  Parish  of  Ashe  with 

Towne  of  Byrchingstone. 

The  Borowe  of  Widerton. 

(Lambard's  Kent,  p.  36.) 

As  we  do  not  profess  to  enter  into  a  topographical  descrip- 
tion of  the  county,  we  must  refer  the  reader  to  our  county 
historians  for  an  account  of  the  Cinque  Ports,  corporate  towns, 
and  other  local  jurisdictions. 

The  districts  of  which  we  have  hitherto  treated  are  the 
civil  or  common-law  divisions  ;  but  it  may  be  advisable  to 
take  some  notice  also  of  the  ecclesiastical  division  of  the  king- 
dom. This  is  primarily  into  two  provinces  (tliose  of  Canter- 
bury and  York).  A  province  is  the  circuit  of  an  archbishop's 
jurisdiction  :  each  province  contains  divers  dioceses,  or  sees  of 
suffragan  bishops ;  every  diocese  is  divided  into  archdea- 
conries ;  each  archdeaconry  into  rural  deaneries,  and  every 
deanery  is  divided  into  parishes. 

A  parish  is  that  circuit  of  ground  which  is  committed  to 
the  charge  of  one  parson,  vicar,  or  other  minister,  having  cure 
of  souls  therein.  In  the  early  ages  of  Christianity  in  this 
island  parishes  were  unknown,  or  at  least  signified  the  same 
that  a  diocese  does  now.  When  the  dioicJda  (diocese),  or  the 
district  over  which  the  bishop  exercised  his  spiritual  functions, 
was  divided  into  lesser  portions,  for  the  superintendence  of  his 
clergy,  a  word  of  similar  import  was  adopted,  paroichia 
(parish),  and  in  antient  times  the  words  were  used  indis- 
criminately. 

The  word  parish  is,  however,  derived  from  the  A. -Saxon 
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Pjieop-j'cipe  (priest-shire),  the  share,  division,  or  jurisdiction  of 
a  priest. 

Kent  was  divided  into  parishes  by  Abp.  Honorius  (circ. 
A.D.  630),  but  as  the  other  kingdoms  of  the  Saxon  Octarchy 
had  not  then  embraced  Christianity,  this  ecclesiastical  division 
must  necessarily  have  occurred  at  a  much  later  period  in  those 
kingdoms.  It  is,  however,  probable  that  these  ecclesiastical 
subdivisions  arose  by  degrees,  and  from  time  to  time,  as  the 
diffusion  of  Christianity  amongst  our  Saxon  ancestors  rendered 
a  further  subdivision  of  each  diocese  necessary. 

It  has  been  supposed  that  parishes  were  first  erected  by 
the  council  of  Lateran  (a.d.  1179),  but  they  have  undoubtedly 
an  earlier  origin,  being  mentioned  in  the  laws  of  King  Edgar, 
about  the  year  970,  which  prove  that  England  was  then 
generally  divided  into  parishes ;  and  it  seems  pretty  clear  and 
certain  that  the  boundaries  of  parishes  were  originally  ascer- 
tained by  those  of  a  manor  or  manors,  since  it  very  seldom 
happens  that  a  manor  extends  itself  over  more  parishes  than 
one,  though  there  are  often  many  manors  in  one  parish  ;  but, 
at  present,  the  boundaries  of  the  one  afford  no  evidence  of  the 
boundaries  of  the  other.** 

We  will  only  further  remark  that  much  confusion  has  arisen 
from  the  indiscriminate  use,  by  county  historians,  of  the  civil 
(or  common -law),  borowe,  or  towm,  and  of  the  ecclesiastical 
parish.  The  latter  has,  however,  almost  entirely  superseded 
the  former  of  these  subdivisions ;  and  it  is  probable  that  the 
civil  or  common-law  nomenclature  will  soon  sink  into  desue- 
tude, inasmuch  as  the  antient  subsidy  rolls  and  coiu'ts  leet  (in 
which  it  chiefly  obtained)  are  almost  forgotten,  and  the  eccle- 
siastical division  of  the  parish  has  usurped  its  place. 

It  is  curious,  however,  to  contemplate  the  degrees  by  which 
this  remarkable  transition  has  taken  place.    We  attribute  it  to 


■^^  I  Blacks.  Comms.  Ill, 
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the  introduction  of  the  laws  for  the  relief  and  maintenance  of 
the  poor ;  before  which  ])erio(l  the  civil  or  common-law  deno- 
mination of  the  territorial  districts  universally  prevailed. 

This  will  appear  by  a  concise  induction  of  particulars 
relating  to  that  stupendous  system  of  national  charity  univer- 
sally known  by  the  name  of  "  the  poor  laws.'' 

Antiently  the  maintenance  of  the  poor  was  chiefly  an  eccle- 
siastical concern  :  a  fourth  part  of  the  tythe  in  every  parish 
was  set  apart  for  that  purpose ;  the  minister,  under  the 
bishop,  had  the  principal  direction  in  the  disposal  thereof, 
assisted  by  the  churchwardens,  and  other  principal  inha- 
bitants. Hence  naturally  became  established  the  parochial 
settlement.  Afterwards,  when  the  tythes  of  many  of  the 
parishes  became  appropriated  to  the  monasteries,  those 
societies  had  some  share  likewise  (by  reason  of  the  tythes  and 
other  donations  for  that  purpose)  in  the  relief  of  the  poor, 
and  the  rest  was  made  up  by  voluntary  contributions. 

By  an  act,  a.d.  1535  (27  Hen.  VHI,  cap.  25),  the  church- 
wardens and  two  other  of  every  parish  were  to  make  collec- 
tions for  the  poor;  and  by  act,  a.d.  1562  (5  Eliz.  cap.  3),  the 
parishioners  were  to  choose  the  collectors  and  gatherers  for 
the  poor;  and  by  statute,  a.d.  1572  (14  Eliz.  cap.  5),  the 
justices  were  to  appoint  collectors  for  the  poor  vdthin  every 
parish,  and  also  the  overseer;  by  act,  a.d.  1576  (18  Eliz. 
cap.  3),  the  justices  were  to  appoint  collectors  and  governors 
of  the  poor;  by  statute,  a.d.  1597  (39  Eliz.  cap.  3),  the 
churchwardens  of  every  parish,  and  four  substantial  house- 
holders there,  being  subsidy  men,  to  be  nominated  yearly  in 
Easter  week,  by  two  justices,  were  to  be  called  overseers  of 
the  poor  of  the  same  parish :  and  so  it  continues,  with  some 
small  variation,  by  statute,  a.d.  1601  (43  Eliz.  cap.  2),  which  is 
the  great  constitution  of  the  system  of  law  concerning  the  poor."*^ 


*^  4  Burn^s  Justice,  2. 
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Thus  Ave  see  that  the  whole  of  this  stupendous  system  is 
regulated  upon  the  basis  of  the  ecclesiastical  or  paroc/dal 
division. 

In  Kent  the  parishes  are  generally  co-extensive,  and  con- 
terminous with  the  antient  civil  or  common-law  district  of  the 
borowe  or  towne,  but  not  always  so  ;  frequently  a  parish  com- 
prises two  or  more  of  those  borowes  or  townes,  as  well  as  two 
or  more  manors ;  and  some  townships,  vills,  or  hamlets,  are 
altogether  extra-parochial. 

Hence  it  appears  by  what  slow  and  almost  imperceptible 
degrees  the  parochial  has  superseded  the  antient  Saxon  divi- 
sion of  the  borowe  or  towne. 

Having  mentioned  "  Justices  of  the  Peace,"  it  may  not  be 
without  historical  interest  to  take  a  brief  view  of  the  origin  of 
an  office  which  appears  to  be  an  institution  in  direct  violation 
of  Magna  Charta,  which,  as  we  have  seen  [antey  p.  48),  pro- 
vides that  no  man  shall  be  condemned  "  nisi  per  legale  judi- 
cium parium  suorum,"  that  is,  by  a  jury  of  his  peers,  or 
equals,  consisting  of  twelve  men. 

In  antient  time  there  were  two  sorts  of  "  conservators  of 
the  peace  "  in  this  realm  :  the  first  were  those  who  had  this 
power  annexed  to  some  office  which  they  held ;  and  the 
second  were  without  any  office,  and  simply  and  merely  *'  con- 
servators of  the  peace,"  who  claimed  that  power  by  prescrip- 
tion, or  were  bound  to  exercise  it  by  tenure  of  their  lands,  or, 
lastly,  were  chosen  by  the  freeholders,  in  full  county  court, 
before  the  sheriff,  by  force  of  the  king's  writ,  out  of  the  prin- 
cipal men  of  the  county,  after  the  return  of  which  the  king 
directed  his  writ  to  the  person  elected,  commanding  him  to 
take  upon  him  and  execute  the  office,  until  he  should  com- 
mand otherwise. 

Their  office  was  "  to  conserve  the  king's  peace,"  and  to 
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protect  the  obedient  aiul  innocent  subjects  from  force  and 
violence. 

In  this  manner  the  conscrvatores  pads  were  constituted,  till 
by  statute,  a.d.  1327  (1  Edw.  Ill,  cap.  IG),  it  was  ordained, 
that  for  the  maintenance  and  keeping  the  peace  in  every 
county,  good  men  and  lawful,  who  were  no  maintainors  of 
evil,  nor  barretors,  in  the  county,  should  be  assigned  to  keep 
the  peace ;  and  thus  was  the  election  of  "  conservators  of  the 
peace "  taken  from  the  people  and  given  to  the  king,  this 
assignment  being  construed  to  be  by  the  king's  commission  : 
still  they  were  only  called  conservators,  wardens,  or  keepers 
of  the  peace,  till  the  34th  of  King  Edward  the  Third,  when 
by  statute,  a.d.  1360  (34  Edw.  Ill,  cap.  1),  they  had  power 
given  them  of  trying  felonies,  and  then  they  acquired  the 
more  honourable  appellation  of  "justices  of  the  peace." 

These  justices  are  now  appointed  by  the  queen's  special 
commission  under  the  great  seal.  Originally  they  should  be 
two  or  three  of  the  best  reputation  in  each  county ;  after- 
wards it  was  provided  that  one  lord  and  three  or  four  of  the 
most  worthy  men  of  the  county,  with  some  learned  in  the 
law,  should  be  made  justices  in  every  county;  after  this 
the  number  of  justices,  through  the  ambition  of  private  per- 
sons, became  so  large,  that  it  was  thought  necessary  by 
statute,  in  the  twelfth  and  fourteenth  years  of  King  Richard 
the  Second,  to  restrain  them,  at  first  to  six,  and  afterwards  to 
eight  only. 

This  rule  is  now  disregarded,  which  seems  to  be  owing  to 
the  growing  number  of  statute  laws  (especially  the  poor-laws) 
committed  from  time  to  time  to  the  charge  of  justices  of 
the  peace. 
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NAMES  OF  PERSONS  CONSTITUTED  CONSERVATOES  OF  THE 
PEACE  FOE  THE  COUNTY  OF  KENT. 

(Rym.  Feed.,  vol.  i,  p.  792.) 

Henry  de  Monteford,  Bartliolomeus  de  Burglierst,  Johannes  de  Ifield.    [Pat. 

48  Hen.  III.  Pat.  I  Edw.  Ill,  l*""*-  pars.  memb.  ?"''*•  in  dorso.] 
Bartliolomeus  de  Burglierst,  Johannes  de  Cobham,  Johannes  de  Ifield.   [Pat 

3  Edw.  Ill,  1™^'  pars.  memb.  16.  in  dorso.] 
Johannes  de  Cobham,  Johannes  de  Ifield.   [Pat.  5  Edw.  Ill,  l"**-  pars.  memb. 

24.  in  dorso.] 
Willielmus  de  Clinton,  Johannes  de  Cobham,  Johannes  de  Segrave,  Thomas 

de  Feversham.     Tres  vel  duo  eorum.   [Pat.  6  Edw.  Ill,  !'"*•  pars.  memb. 

22.  in  dorso.] 
Willielnms  de  Clinton,  John  de  Cobham,  Galfridus  de  Say,  John  de  Segrave, 

Otho  de  Grandison,  Thomas  de  Feversham.     Quinque,  quatuor,  tres^  et 

duo  eorum.  [Pat.  6  Edw.  Ill,  l""*-  pars.  memb.  11.  in  dorso.] 
Johannes  de  Cobham,   Thomas  de  Aldon,  Johannes  de  Segrave.     JDe  con- 

firmatione  pads  ac  statuti  Nortlmmptoii  et  cujusdam  ordinationis,  ne  qui 

alicubi  incedant  armati  ad  tefrorem  populi.  [Pat.   9  Edw.  Ill,  2'^*- pars. 

memb.  24.  in  dorso.] 
Willielmus   de   Clinton,  Eadulphus  Savage,  Thomas  de  Aldon,  Johannes  de 

Hampton,  Willielmus  de  Eeculver,  quatuor,  vel  tres  eorum.     De  feloniis 

et  malefactoribus  notorie  suspectis  insequendis,  et  de  audiendo  et  ter- 

minando  felonia,  transgressiones  et  excessus.  [Pat.  10  Edw.  Ill,  2'^^"  pars. 

memb.  18.  in  dorso.] 
Johannes  de  Cobham,  Thomas  de  Aldon,  Thomas  de  BrockauU,  Willielmus 

de  Oiianstone.  Tres  vel  duo  eorum.     Jo.  de  Warrena,   com.    de  Surry. 

Willielmo  de  Clinton,  com.  de  Huntingdon,  quos,  &c.  [Pat.  12  Edw.  HI, 

memb.  16.  in  dorso.] 
Johannes  de  Cobham,  Thomas  de  BrockhuU,  Otho  de  Grandison,  Willielmus 

de  Morant.     Tres  vel  duo  eorum  in  com.  Kantii.  [Pat.  18  Edw.  Ill, 

2*^^-  pars.  memb.  35.  in  dorso.] 
Galfridus  de  Say,  WilKelmus  de  Thorpe,  Otho   de  Grandison,  Arnaldus  de 

Savage,  Stephanus  de  Valoigns,  WiUielmus  de  Norton.   [Pat.  29  Edw.  Ill, 

l""*-  pars.  memb.  29.  in  dorso.] 
Galfridus  de  Say,  Willielmus  de  Norton,  Willielmus  de  Thorpe,  Thomas  dc 

Lodelow.  [Pat.  31  Edw.  Ill,  l*"*- pars.  memb.  17.  in  dorso.] 
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llogcrus  (Ic  Mortiioinari,  Con/c.s  ih;  March.  roHstah.  cantr.  Jhvorlre.,  et  cmhIoh  5 
portimm.  Williolinus  (V\  Thorpe,*  ^^'  R;i(liil[)lms  do  Spif^orncl,  Wiliiclmus 
de  Norton,*  Stcplianiis  (V\  Valoigns,  Thomas  dc  Lodclow,  Williebnus 
Warner.   [Pat.  31  Edw.  Ill,  2''"-  pars.  mcmb.  11.  in  dorso.] 

Sir  Eobert  llcrle,  Lord  Warden  of  the  five  Por/s  and  Constable  of  Dover 
Castle,  John  dc  Cobliam,  Jioger  de  Northwood,  of  Northwood,  Kalpli  de 
Fremingbam,  of  Fremi'nghain,  Robert  de  Lodclow,  llobert  Yinter,  of 
Vinters  in  Boxley,  Jobn  Barrie,  of  Sevinejion,  and  Thomas  Ilartridge, 
of  Ilartridge  in  Cranbrook  {appointed  in  the  commission  next  after  act 
34  FJic.  III). 

De  justiciariis  ad  pacem  conservandam  assignatis,  Edmundus,  comes  Cantab., 
constab.  castri  Bovorioi,  Johannes  de  Cobham,  Eobertus  Belknap,* 
Stephanus  de  Valoigns,  Henricus  de  Estrie,*  Williclmns  Home,  Thomas 
de  Shardelow,*  Willielmus  Topcliif,  Thomas  Garwinton  de  Wells, 
Nicholas  Hering,  Willielmus  Tilcombe,  Willielmus  Makenade,  Johannes 
Francis,  Thomas  Hartridge,  John  Bird  de  Smeeth,  Justiciarii  ad  pacem 
conservandam  assignati,  in  lastis  de  Sheringhope,  Shepwey,  St.  Augustine's, 
et  7  hundredis  in  com.  Kantii.  [Pat.  1  Ric.  II,  1™*-  pars.  memb.  20.  in 
dorso.] 

Idem  Edmundus,  comes  supradictus,  Johannes  Cobham,  Robertus  Belknap, 
Thomas  Colepcper,  Henry  de  Estrie,  Johannes  Fremingbam,  Jaco])us  de 
Peckham,  Thomas  de  Shardelow,  Willielmus  Topclive,  Nicholas  Hering, 
WiUielmus  M.ixkeTia.de,  justiciarii  ad  pacem  conservandam  assignati  in  lastis 
de  Ailesfordy  Sutton,  et  Leucata  de  Timbridge,  in  com.  Kantii.  [Pat. 
1  Ric.  II,  1"'^'   pars.  memb.  20.  in  dors.] 

In  the  reign  of  Queen  Elizabeth,  a.d.  1596,  there  were  no 
less  than  sixty-four  of  the  nobility  and  gentry  of  this  county  in 
the  commission  of  the  peace,  then  residing  in  it,  besides  many 
others  who  resided  in  other  parts  of  the  kingdom.  (Lambard, 
Peramb.  Kent,  31-35.) 

From  the  two  records  of  1  Ric.  II,  we  learn  that  two  sepa- 
rate commissions  of  the  peace  were  then  granted  for  East  and 
West  Kent,  that  for  East  Kent  comprising  the  lathes  of 
Sheringhope  (now  Scraye),  Shepwey,  Saint  Augustine,  and 
the  Seven  Hundreds,  whilst  that  for  West  Kent  comprised 


■**'  Those  marked  thus  *  were  judges. 
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the  remaining  lathes  of  Ailesford,  Sutton,  and  the  Lowey  of 
Tunbridge. 

Thus  this  venerable  and  important  institution  of  justice  of 
the  peace  has  had  an  uninterrupted  existence  of  nearly  five 
centuries ;  and  when  we  consider  to  what  a  tremendous  extent 
its  powers  have  superseded  the  trial  by  jury — the  proudest 
birthright  of  an  Englishman,  it  affords  the  most  unequivocal 
testimony  that  those  powers  have  been  exercised  with  a  laud- 
able and  conscientious  regard  to  the  public  welfare ;  and  so 
long  as  the  people  continue  to  place  their  confidence  in  the 
prudence  and  discretion,  in  the  impartiality  and  incorruptible 
integrity  of  the  justices,  and  in  the  learning,  ability,  and 
diligence  of  their  legal  officers,  so  long  will  the  institution 
continue  to  flourish,  notwithstanding  the  unconstitutional 
character  of  its  origin. ^^ 

Having  laid  before  the  reader  a  succinct  account  of  the 
origin  and  authority  of  the  Kentish  Custumal,  of  the  etymology 
of  '  Gavelkind,'  and  of  the  antiquity  of  its  customs,  of  the 
civil  and  ecclesiastical  subdivisions  of  the  county,  and  of  the 
antient  conservators  and  modern  justices  of  the  peace,  we 
now  proceed  to  an  Analytical  Commentary  on  the  Custumal 
of  Kent. 


^"^  The  extent  to  which  this  institution  has  superseded  the  trial  by  jury  may  be,  in  some 
degree,  estimated  from  the  fact,  that  in  no  less  than  1300  criminal  cases  the  justices 
exercise  in  a  summary  manner  the  functions  both  of  judge  and  jury.  (Oke's  Magisterial 
Synopsis.)  It  may,  therefore,  be  said  that  the  office  carries  in  its  bosom  the  seeds  of  its 
own  dissolution.     It  exists  only  quamdiu  se  bene  gesserit. 


AN  ANALYTICAL  COMMENTARY 


ON 


THE   CUSTUMAL   OF    KENT. 


Sec.  I.  "  Ces  soimt  les  vsages  e  les  custumes,  les  ques  le 
comunauie  de  Kent  element  aiier  en  tenementz  de  Gauylekende, 
e  en  gent z  de  Gauilehendeys!^  *^ 

IN  order  that  the  reader  may  the  more  readily  comprehend 
some  apparently  nice  and  somewhat  subtle  distinctions 
which,  in  the  course  of  the  ensuing  Commentary,  may  come 
under  his  notice,  we  must  premise  that,  in  legal  phraseology, 
the  terms  "usage"  and  "custom"  have  a  precise  and  definite 
signification,  which  we  will  endeavour  to  explain. 

Every  legal  custom  must  have  existed  (according  to  the 
quaint  language  of  the  law)  "  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary ;"  and  this  again  is  not 
confined  to  living  memory,  but  extends  to  a  period  of  no  in- 
considerable antiquity — to  the  reign  of  King  Richard  the 
First  (a.d.  1189).  "If  any  one,  therefore,  can  shew  the  be- 
ginning of  a  custom  within  legal  memory,  that  is,  within  any 
time  since  the  first  year  of  the  reign  of  Richard  the  First, 
it  is  not  a  good  custom."  (1  Blackst.  Com.,  p.  77,  note  10, 
and  2  Blackst.  Com.,  p.  31.)  And,  according  to  Littleton 
(s.170)— 


'*^  The  English  translation  of  this  and  the  following  sections  will  be  found   in  the 
Custumal  at  the  commencement  of  the  volume. 
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"  Nul  custome  est  alowable,  mes- 
que  tiel  custome,  que  ad  este  use  per 
title  de  prescription,  scil.  de  temps 
dont  memorie  ne  curt.  Mes  divers 
opinions  ont  este  de  temps  dont 
memory,  &c.,  et  de  title  per  pre- 
scription, que  est  tout  un  en  ley. 
Car  ascuns  ont  dit,  que  temps  de 
memoiy  seri'a  dit  de  temps  de  Kmi- 
tation  en  un  brief  de  di'oit ;  scilicet, 
de  temps  le  roy  E.  le  1,  puis  le 
Conquest."  (Co.  1,  List.  113  a.) 


"No  custome  is  to  be  allowed, 
but  sucb  custome  as  hath  been  used 
by  title  of  prescription,  that  is  to 
say,  fi'om  time  out  of  minde.  But 
divers  opinions  have  beene  of  time 
out  of  minde,  &c.,  and  of  title  of 
prescription,  which  is  aU  one  in  the 
law.  For  some  have  said  that  time 
out  of  minde  should  bee  said  from 
time  of  limitation  in  a  writ  of  right ; 
that  is  to  say,  fi'om  the  time  of  King 
Eichard  the  Fii'st,  after  the  Con- 
quest." 


And  these  "usages  and  custumes"  are  claimed  by  the 
whole  body  of  the  Kentish  people,  "  le  comunaute  de  Kent," 
in  their  Gavelkind  lands,  and  in  their  persons,  "  en  tenement z 
de  Gauylekende,  e  en  gentz  de  Gauilekendeys." 


Sec.  II.  "Allowes  in  Eire  John  de  Bereioike,  e  ses  com- 
pagnions,  Justices  en  Eire  en  Kent,  le  21  an  le  roy  Ed.jitz  le 
roy  Henrie!' 

The  text  of  the  Custumal,  as  well  as  the  English  translation, 
we  have  adopted  from  Lambard  {Feramhulation  of  Kent,  ed. 
1596,  pp.  570-585),  a  book  of  such  high  authority,  that 
from  it  the  Custumal  has  been  admitted  in  evidence  to  a  jury 
(Launder  v.  Brooks,  Cro.  Car.  562),  so  that  we  think  it 
unnecessary  to  add  to  what  we  have  ah-eady  advanced  {ante, 
p.  61.) 

The  words  of  Sec.  II  were  not  in  the  "  auncient  roll "  which 
Lambard  adopted,  but  were  taken  by  him  "  out  of  another 
olde  copie." 

The  allowance  of  the  Kentish  customs  by  the  justices 
itinerant,  in  their  eyre,  shows  that  those  "  usages  e  custumes" 
had  all  the  necessary  qualifications  of  a  legal  custom,  such  as 
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antiquity,  uninterrupted  continuance,  peaceable  enjoyment, 
reasonableness,  certainty,  compulsory  obligation,  and  con- 
sistency. (1  JBlackst.  Com.  7G-78.) 

Sec.  III.  "  Cestascauoir  que  toutes  les  cors  de  Kenteys  soient 
fracz  auxi  come  les  autres  frauz  cors  Bengleterre!' 

This  is  the  first  and  most  important  of  the  liberties  in  the 
Kentish  Cilstumal, 

We  can  scarcely  present  to  the  imagination  a  subject  of 
greater  interest  than  that  of  Teutonic  liberty.  In  order  to 
acquire  a  correct  notion  of  its  importance,  we  must  contem- 
plate the  admirable  system  of  Divine  Providence  in  the  moral 
government  of  the  world. 

The  All-wise  Creator  directs  and  governs  all  human  affairs 
with  infinite  wisdom  and  justice,  and  by  his  providence  raises 
up  nations,  as  well  as  individuals,  from  time  to  time,  to  be  the 
instruments  of  his  justice,  and  the  regenerators  of  our  fallen 
race. 


An  Scyppenb  ij-  bucan  oelcum 
tpeon.  ^  j-e  ij-  eac  )7ealbenb 
heojzonej'  ■;]  eop|?an  ^  ealpa 
jej'ceapta  jejepenlicjia  ^  eac 
unjej-epenlicpa.   *p  if  Irob  ^1- 


"  There  is  one  Creator  without 
any  doubt,  and  He  is  also  the  Euler 
of  heaven  and  earth,  and  of  all 
creatures  visible  and  also  invisible. 
This    is    God    Almighty."      {King 


mihcij  !  •  I     Alfred's  TForks:) 

This  is  true  Philosophy — the  only  trust-worthy  interpreter 
of  all  History. 

From  the  sacred  historians  we  learn  that  God  selected 
Abraham  and  his  posterity,  the  children  of  Israel,  as  the  living 
depositaries  of  true  religion.  From  them  also  we  learn  that 
the  empire  of  the  world  was,  by  the  same  Divine  appoint- 
ment, intrusted  to  four  great  nations,  who  successively  ruled 
with  despotic  power  over  all  "  nations,  languages,  kindreds, 
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and  tongues."  The  first  of  those  universal  monarchies  was 
the  Assyrian  or  Babylonian ;  upon  the  ruins  of  which  Cyrus 
erected  that  of  the  Medes  and  Persians ;  to  which  succeeded 
the  Macedonian  or  Grecian  (the  fruits  of  the  ambition  and 
conquests  of  Alexander  the  Great)  ;  which  was  at  length  swal- 
lowed up  in  its  turn  by  the  Roman,  the  most  powerful  of  the 
four  great  empires  of  antiquity.*^ 

About  seven  centuries  before  the  Christian  era  the  Teutonic 
or  Gothic  tribes  migrated  from  Asia,  and  passing  into  Europe 
over  the  Cimmerian  Bosphorus,  expelled  or  subjugated  their 
predecessors,  the  more  antient  Celtic  tribes,  by  whom  this 
portion  of  the  globe  had  been  originally  peopled.^^ 


^9  Nineveh  was  the  capital  of  the  Assyrian  empire  (properly  so  called)  and  was  destroyed 
by  the  Medes  and  Babylonians,  who,  rebelling  and  uniting  together,  subverted  the 
Assyrian  empire,  The  precise  time  of  this  event  is  among  the  uncertainties  of  antient 
history  and  chronology ;  but  it  is  generally  attributed  to  the  confederated  armies  of 
Cyaxares,  K.  of  the  Medes,  and  of  Nabuchodonosor,  K.  of  the  Babylonians. 

Of  the  Babylonian  or  Chaldean  empire  (sometimes  also  called  the  Assyrian)  the 
capital  was  Babylon.  Cjtus  took  Babylon,  and  subverted  the  Chaldean  empire  about 
539  B.C. 

Cyrus,  who  was  the  conqueror  of  Babylon,  and  thus  transferred  the  empire  from  the 
Chaldeans  to  the  Medes  and  Persians,  was  particularly  foretold  by  name  above  a  hundred 
years  before  he  was  born,  and  is  honom'cd  with  the  appellation  of  "  The  Lord's  anointed." 
(Isaiah,  xliv,  28  ;  xlv,  1.)  Let  the  infidel  and  the  sceptic  consider  this  !  He  put  an  end  to 
the  Babylonian  captivity,  and  restored  the  Jews  and  their  temple. 

Alexander  the  Great  estabhshed  the  Grecian  or  Macedonian  empire  upon  the  subversion 
of  that  of  the  Medes  and  Persians  (circ  323  b.c).  And  this,  in  its  turn,  was  destroyed 
by  the  Romans,  who,  at  the  period  when  our  history  commences,  were  engaged  in  a 
desperate  stniggle  for  the  preservation  of  the  Roman  capital  fi'om  the  aggressions  of  the 
Teutonic  nations. 

^^  The  first  inhabitants  of  Europe  were  the  Celts  or  Celtse,  by  whom  Britain  was  peopled 
even  before  the  Trojan  war,  more  than  1200  years  before  the  Christian  era,  as  tin  was  then 
brought  from  Britain  by  the  Phoenicians.  The  remains  of  these  antient  Celtae,  and  of 
their  language,  are  to  be  found  in  the  Gaelic  or  Highland  Scotch  (spoken  in  the  Highlands 
of  Scotland) ;  in  the  Erse,  or  Irish,  in  Ireland ;  the  Manks,  in  the  Isle  of  Man ;  in  the 
Welsh,  in  Wales  ;  and  the  Armorican,  in  Bretagne. 

The  Cornish,  also  a  Celtic  dialect,  spoken  in  Cornwall,  ceased  in  the  last  century. 

The  Teutonic  tribes  who  succeeded  the  Celtae  are  divided  into  two  great  branches,  the 
Scandinavian  and  the  Germanic.  They  passed  into  Europe  about  680  b.c.  The  Ger- 
manic branch  were  on  the  Danube  about  450  n.c,  and  on  the  Rhine  about  fifty  years 
before  the  Christian  era.  (See  the  Tables  of  the  Celtic  and  Teutonic  Languages,  ante, 
p.  44.) 
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Whilst  the  Romans  wcro  extending  their  conquests,  and 
cstjiblisliiiig  their  dominion  over  the  eivihsed  portions  of  the 
earth,  the  Tentonie  or  (jiothic  tribes,  who  were  preordained  hy 
Divine  Providence  to  become  the  regenerators  of  mankind, 
and  the  avengers  of  their  ontraged  liberties,  grew  up  by  silent 
and  almost  imperceptible  degrees,  into  great  and  powerful 
confederated  nations,  and  when  imperial  Rome  had  filled  up 
the  measure  of  her  iniquity,  these  hardy  warriors  descended 
in  countless  myriads  from  their  northern  abodes,  levelled  that 
mighty  empire  to  the  dust,  and  on  its  ruins  erected  the 
standard  of  civil  liberty. 

These  Teutonic  invaders  at  length  established  ten  kingdoms 
in  Europe,  and  thus  accomplished  a  long  series  of  pre- 
dictions.^^ 

It  is  agreed  by  all  historians,  that  one  of  those  ten  king- 
doms erected  upon  the  ruins  of  the  Roman  empire  is  that  of 
the  Saxons  and  Angles  in  Britain, ^^ 

We  now  call  the  reader's  attention  to  our  Saxon  or  Gothic 
ancestors,  and  this  we  will  do  in  the  eloquent  language  of  the 
most  eminent  of  our  writers  on  Anglo-Saxon  history. 

"  Our  language,  our  government,  and  our  laws,"  says  that  eloquent  historian, 
"  display  our  Gothic  ancestors  in  every  part.  They  live  not  merely  in  our 
annals  and  traditions,  but  in  our  civil  institutions  and  perpetual  discourse. 
The  parent  tree  is,  indeed,  greatly  amplified  by  branches  engrafted  on  it  from 
other  regions,  and  by  the  new  shoots  which  the  accidents  of  time  and  the  im- 


5^  These  prophecies  commence  with  those  of  the  prophet  Daniel,  dm:ing  the  Babylonish 
captivity,  in  the  sixth  century  before  the  Christian  era. 

^2  Some  reckon  the  ten  kingdoms  into  which  the  Roman  empire  was  dismembered  by 
the  incursions  of  the  Northern  nations  as  follows  : 
I.  The  Ostrogoths  in  Moesia. 
II.  The  Visigoths  in  Pannonia. 

III.  The  Sueves   and  Alans  in  Gascoigne 

and  Spain. 

IV.  The  Vandals  in  Africa. 
V.  The  Francs  in  France. 


VI.  The  Burgundians  in  Burgundy. 
VII.  The  Heruh  and  Turingi  in  Italy. 
VIII.  The  Saxons  and  Angles  in  Britain. 
IX.  Thfe  Huns  in  Hungary. 
X.  The  Lombards,   at  first  upon  the 
Danube,  afterwards  in  Italy. 
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provements  of  society  have  produced ;  but  it  discovers  yet  its  Saxon  origin, 
and  retains  its  Saxon  properties,  though  more  than  thirteen  centuiies  have 
rolled  over  with  all  their  tempests  and  vicissitudes." 

Again,  says  the  same  learned  historian — 

"  When  they  first  landed  in  this  island,  they  were  bands  of  fierce,  ignorant, 
idolatrous,  and  superstitious  pirates;  enthusiastically  courageous,  but  habitually 
cruel ;  yet  from  such  ancestors  a  nation  has,  in  the  course  of  twelve  centuries, 
been  formed,  which,  inferior  to  none  in  every  moral  and  intellectual  merit,  is 
superior  to  every  other  in  the  love  and  possession  of  useful  Liberty  :  a  nation 
which  cultivates,  with  equal  success,  the  elegancies  of  art,  the  ingenious 
labours  of  industry'',  the  energies  of  war,  the  researches  of  science,  and  the 
richest  productions  of  genius."  ^^ 

Another  learned  writer  says— 

"  The  whole  fabric  of  our  laws,  ecclesiastical  as  well  as  civil,  is  built  on  a 

Saxon  foundation the  remains  of  their  civil  and  municipal  customs 

and  reg-ulations  are  still  visible  in  our  cities,  towns,  and  villages to  our 

Saxon  ancestors  has  been  generally  attributed  that  envied  palladium  of  English 

liberty,  the  Trial  by  Jury What  are  our  present  Parliaments  but  the 

revival  of  the  free  and  simple  pitena-jemoc  (the  Assembly  of  the^Wise)  of 
our  Saxon  ancestors?  It  is  remarkable,  indeed,  that  the  establishment  of 
this  bulwark  of  our  constitution  is  coeval  with  the  destniction  of  Norman 
tyranny  and  the  recovery  of  Saxon  freedom."  ^* 

Again — 

"  No  person  can  doubt  of  the  indispensable  utility  of  Saxon  literature  in 
elucidating  the  topography  and  antiquities  of  our  island,  in  explaining  oui* 
proper  names,  and  the  origin  of  families,  in  illustrating  oui'  provincial  dialects 
and  local  customs ;  all  which  are  the  memorials  of  the  antient  manners  and 
characters  of  our  ancestors ;  and  without  a  knowledge  of  which  every  English- 
man must  be  imperfectly  acquainted  with  the  histoiy  of  his  own  countiy." 
{Idid.,  p.  38.) 

Rude  and  barbaric  as  were  our  Saxon  ancestors  at  their 
first  arrival  in  Britain,  they  yet  possessed,  in  an  eminent 
degree,  those  great  fundamental  qualities  upon  which  alone  a 

53  Turner's  History  of  the  Anglo-Saxons  (4to,  book  I,  chap,  i,  p.  27). 
5^  Ingram's  Inaugural  Lecture  on  the  Utility  of  Anglo-Saxon  Literature,   &c.    (4to, 
Oxford,  1807). 
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great  nation  can  ho  permanently  establislied, — iiidoniitahle 
conrage, — an  enthusiastic  love  of  liberty, — the  most  exalted 
j)atriotism, — and  a  devoted  attachment  and  respect  towards 
the  female  sex.  Speaking  of  the  latter,  Mr.  Turner  says, 
"Amongst  the  Anglo-Saxons,  their  safety,  their  liberty,  and 
their  property  w^ere  protected  by  express  laws  ;  they  possessed 
all  that  sweet  influence  which,  while  the  human  heart  is  re- 
sponsive to  the  touch  of  love,  they  will  ever  retain  in  those 
countries  which  have  the  wisdom  and  urbanity  to  treat  them 
as  equal,  hitelligent,  and  independent  beings." 

We  will  now  contrast  the  language  of  our  Kentish  Cus- 
tumal,  which  breathes  the  pure  essence  of  Saxon  liberty,  with 
that  of  Magna  Carta,  and  we  shall  at  once  perceive  how  far 
more  valuable  is  that  liberty  which  we  inherit  from  our  Saxon 
ancestors,  than  that  which  was  extorted  by  our  Norman 
barons  from  the  reluctant  concession  of  a  Norman  tyrant. 

We  will  place  them  in  parallel  columns,  and  will  then  offer 
a  few  remarks  upon  the  subject. 

Magna  Carta  of  K.  John, 
A.D.  1215. 

As  confirmed  YL  Hen.  Ill,  a. d.  1234. 
Cap.  XXIX.  Niillus  liher  liomo 
capiatur,  vel  imprisonetur,  aut  dis- 
seisiatiu'  de  libero  tenemento  suo  vel 
Hbertatibus,  vel  liberis  consuetudi- 
nibus  suis,  aut  utlagetur,  aut  exulet, 
aut  aliquo  modo  destruatur,  nee 
super  eum  ibimus,  nee  super  eum 
mittemus,  nisi  per  legale  judicium  pa- 
rium  suorum,  vel  per  legem  terra."  ^^ 

The  celebrated  charter  of  K.  John  is  not  a  concession  or 
grant  of  neiv  liberties  to  his  subjects,  but  is  made  in  affirmance 
of  the  antient  common  law.    It  is  for  the  most  part  compiled 

^  The  English  translation  of  this  passage  of  Magna  Carta  will  be  found,  ante,  p.  48. 


CUSTUMAL  OF  KeNT, 

A.D.  1293. 
Sec.    III.    Toutes    les    cors    de 
Kenteys  seyent  fracz  auxi  come  les 
autres  fi*aiiz  cors  Dengleterre. 
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from  the  antient  customs  of  the  reahn,  or  the  laws  of  K. 
Edward  the  Confessor,  by  which  is  usually  meant  the  old  com- 
mon law,  which  was  established  under  oiu*  Saxon  princes. ^^ 
Its  history,  therefore,  is  worthy  of  our  serious  attention. 

When  William  the  Conqueror,  after  the  defeat  and  de- 
struction of  K.  Harold,  at  Hastings  (a.d.  1066),  seized  upon 
the  vacant  throne,  he  solemnly  swore  at  his  coronation  to 
govern  according  to  the  laws  of  England. 

The  subsequent  introduction  of  the  feudal  system,  and  the 
inroads  upon  their  constitutional  liberties,  occasioned  universal 
discontent  among  the  people  (as  well  Normans  as  English), 
and  a  general  clamour  arose  for  the  restoration  of  the  laws  of 
K.  Edward  the  Confessor. 

On  the  death  of  William  Rufus  (whose  reign  was  a  scene 
of  unmitigated  encroachment  and  oppression)  his  brother 
Henry,  the  youngest  son  of  the  Conqueror,  seized  the  throne, 
to  the  exclusion  of  his  elder  brother,  Robert  Duke  of  Nor- 
mandy, as  Rufus  had  done  before.  The  right  of  primo- 
geniture at  that  period  was  not  established,  either  with  regard 
to  the  succession  to  the  crown,  or  to  that  of  private  inhe- 
ritances. The  crown  therefore  continued  elective,  though  the 
choice  of  the  successor  was  confined  by  the  Normans,  as  well 
as  by  our  Anglo-Saxon  ancestors,  to  the  family  of  the  deceased 
monarch. 

To  secure  to  himself  the  goodwill  of  his  new  subjects,  and 
to  appease  their  discontents,  King  Henry  the  Eirst  granted 
to  them,  on  the  day  of  his  coronation,  a  charter  of  liberties, 
which  (together  with  somewhat  similar  charters  of  his  succes- 
sors K.  Stephen  and  K.  Henry  the  Second)  eventually  became 
the  bases  and  foundation  of  the  Magna  Carta  of  King  John. 

These  records,  though  of  great  historical  interest,  are  but 
very  imperfectly  known :  even  Magna  Carta  itself  is  scarcely 


Sf) 


Blackstone  on  the  Great  Charter.     (Introd.  p.  xii.     Oxford,  1762.) 
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known  but  by  nanio,  beyond  the  sphere  of  the  legal  j)rofes- 
sion  and  of  anti(|uaries  :  we  will  endeavour  to  excite  attention 
to  charters  of  such  transcendent  importance,  and  will  com- 
mence with  that  of  K.  Henry  the  First. 

The  text  of  this  charter  is  preserved  in  that  celebrated 
collection  of  records  of  our  Kentish  antiquities,  the  Tcxtm 
Boffensis,  which  was  compiled  by  Ernulph,  bishop  of  Roches- 
ter;  he  died  a.d.  1114,  and  therefore  was  living  at  the  date 
of  K.  Henry's  charter. 


Carta  Regis  Henuici, 
Anno  regni primo^  a.d.  m.c.i. 
Anno  Incarnationis  dnicse  m.c.i. 
Henricus  fill.'  Willelmi,  regis  post 
obitu,  fris  siii  Willelmi,  Dei  grtl. 
Eex  Anglor.  omibz.  fidelibz.  sal'. 
Sciatis  me  Dei  miscordia,  ^  comuni 
consilio  Baronii.  toci'.  regni  Anglise 
ejusde.  rege.  coronatii.  esse.  Et 
qa  regnu.  oppressii.  erat  injustis 
exactionibz  Ego  Dei  respectu  -3 
amore  que.  erga  vos  habeo  scam 
Dei  ecclia.  impmis  libera,  facio.  .  .  . 
....  Laga.  Eduuardi  regis  vobis 
reddo  cu.  illis  emendationibz  qiiibz 
pater  m's.  earn  emendavit  consilio 
Baronu.  suorum.  .  .  . 

T.  M.  Londonise  Ep5.  (cum  aliis) 
apd.  Londonia  quando  fui  co- 
ronatus. 

(See  Textus  Roffensis ;  also  Statutes 
of  the  Realm,  published  by  the  Record 
Commission,  and  Blackstone  on  the  Great 
Charter.) 


Chaeter  of  King  Henry, 
In  the  first  year  of  Ids  reign ^ 

A.D.  M.C.I. 

In  the  year  of  our  Lord's  Incar- 
nation M.C.I.,  Henry,  son  of  King 
William,  after  the  death  of  his 
brother  William,  by  the  grace  of 
God  king  of  the  English,  to  all 
faithful  [subjects]  gi-eeting.  Know 
ye  that  I,  by  the  mercy  of  God,  and 
by  the  common  advice  of  the  barons 
of  the  whole  kingdom  of  England, 
am  crowned  king  of  the  same.  And 
whereas  the  kingdom  was  oppressed 
by  mijust  exactions,  I,  for  the  love 
of  God,  and  the  love  which  I  bear 
towards  you,  in  the  first  place  make 

the  holy  church  of  God  free 

The  law  of  King  Edward  I  restore 
to  you  with  those  emendations  with 
which  my  father  amended  it  with 
the  advice  of  his  barons.  .  . 

Witnesses.  M.  Bp.  of  London 
(and  others)  at  London,  when 
I  was  crowned. 


His  successor,  Stephen,  who  had  succeeded  to  the  crown 
with  the  same  disregard  to  the  hereditary  claims  of  the 
Empress  Maud  (King  Henry's  daughter),  also  granted  two 
charters  of  liberties  to  his  subjects,  viz. : 

11 
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Carta  Regis  Stephani, 

Anno   fegni  pi^imo, 

A.D.  M.C. XXXVI. 

Carta  Stephani  Eeg'.  de  libtatibz. 
ecclie.  Angl'.  T  regni. 

Ego  Stplis'.  Di.  gra.  assensu  cleri 
•^  popli.  i.  rege.  Anglor'  elect'  -j  a  W. 
Cantuar'.  Arcliiepd.  ^  See  Eomane 
ecclia  legato  'sect.'  ^  ab  Innoc'  See. 
Eomane  sed'.  pontifice  'fii'mat'.  re- 
spectu  1  amore  Di.  sea.  ecclia.  liba. 
e'e.  'cedo.  t  debita.  rev'entia.  illi 
'firmo. 


....  Os.  exactioes  t  injusticias  i 
mesclieningas  sive  p.  vicec.'  v'l.  p. 
alios  q'slib'.  1  male  inductas  fundit' 
exstirpo. 

Bo  lias  leges  i  antiq's  -j  justas 
'suetud'  in  m'dr'.  i  plac'.  -^  aliis 
causis  observabo  1  observari  p'cipio 
T  'stituo 

T.  W.  Cantuar'.  arcbiepo.  (cii. 
aliis)  ap.  Oxenf.  anno  ab  incar- 
natione  Dm  .M.cxxxvi.  Sz. 
regni  mei  primo. 


Carta  Eegis  Stephani. 

Steplms  Dei  gracia  Eex  Angl'. 
Justic'.  Vic'.  Baronibz.  1  omnibz. 
ministris  1  fidelibz  suis  Francis  ^ 
Anglicis,  salutem.  Sciatis  me  con- 
cessisse  i  p'senti  carta  mea  con- 
firmasse  omnibz.  baronibz  l  lioibz. 
meis  de  Anglia  omnes  libertates  i 
bonas  leges  qnas  Henr'.  rex  Angl'. 


Charter  of  King  Stephen, 
Li  tlie  jird  year  of  his  7mgn, 

A.D.  M.CXXXVI. 

The  Charter  of  King  Stephen. 
Of  the  liberties  of  the  Church  and 
Kingdom  of  England. 

I,  Stephen,  by  the  grace  of  God, 
the  assent  of  the  clergy  and  people, 
elected  king  of  England,  and  by 
William,  archbishop  of  Canterbury 
and  legate  of  the  holy  Eoman  church, 
consecrated,  and  by  Innocent,  pope 
of  the  holy  Eoman  see,  confirmed 
for  devotion,  and  love  of  God  grant 
holy  church  to  be  free,  and  I  con- 
finn  to  her  due  reverence. 

....  All  exactions,  and  injus- 
tice, and  mescheningas,  whether  by 
sheriffs,  or  by  any  other  whomso- 
ever, and  unlawfully  imposed,  I 
entirely  abolish. 

The  good  laws,  and  antient,  and 
lawful  customs  in  murders,  and 
pleas,  and  other  causes,  I  will  ob- 
serve, and  I  appoint  and  command 
them  to  observed. 

Witnesses.  William,  archbishop 
of  Canterbury  (and  others),  at 
Oxford,  in  the  year  from  our 
Lord's  incarnation  m.cxxxvi, 
to  wit,  the  first  of  my  reign. 

Charter  of  King  Stephen. 

Stephen,  by  the  grace  of  God 
King  of  England,  to  his  Justices, 
Sheriffs,  Barons,  and  all  his  minis- 
ters and  faithful  subjects,  French 
and  English,  greeting.  Know  ye 
that  I  have  granted,  and  by  my 
present  charter  have  confirmed  to 
all  my  barons  and  men  of  England, 
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uvuucuJus  incus  cis  dcdit  -)  (.'onccssit 
T  omucs  bonas  leges  ^  boiuis  coii- 
suetiuliiies  cis  conc(;clo  quas  bfieruiit 
tempore  llegis  Edwardi.  Quarc 
volo  1  firmiter  preoi])io  (['d.  beaut  t 
teiieant  oniiies  illas  bonus  k;ges  t 
libertates  de  me  i  lieredibz.  mcis 
ipi  T  beredcs  sui  libere  qiiiete  -j  ple- 
narie  et  probibeo  ne  quis  eis  sup. 
biis  molestiam  vel  impediment u. 
vel  diminucionem  faciat  sup.  foris- 
f  ciu'am  meam. 


Teste Willo  Martel,  apudLondon'. 


all  the  liberties  and  j^ood  laws  wliieli 
Henry,  king  of  England,  my  uncle, 
gave  and  granted  to  tbem.  And  I 
grant  to  them  all  the  good  laws  and 
good  customs  wliieli  they  had  in  tlic 
time  of  King  Edward.  Wherefore 
I  will  and  strictly  command  that 
they  and  their  heirs  have  and  bold 
all  those  good  laws  and  liberties  of 
me  and  my  heirs  freely,  quietly,  and 
fidly.  And  I  forbid  that  any  one 
shall  cause  trouble,  or  impediment, 
or  diminution  hereupon,  upon  for- 
feiture to  me  to  be  made. 

Witness.    Wilbam     Martel,     at 
London. 


Caeta  Eegis  Henrici  II. 

Carta  R.  H.  scdni  facta  coitati. 
regni. 

Henricus  Dei  gi*a  Eex  AngF.  Dux 
Normannie  1  Aquit'.  -^  comes  Ande- 
ga\de  omnibz  comitibz.  baronibz.  i 
fidelibz.  suis  Francis  ^  Anglicis,  salu- 
tem.  Seiatis  me  ad  honorem  Dei  1 
see.  eccie.  i  pro  c5i.  emendacione 
toeius  regni  mei  concessisse  ^  reddi- 
disse  -)  present!  carta  mea  confii'masse 
Deo  1  see.  eccie.  i  omnibz.  comitibz. 
1  baronibz  1  omnibz.  hominibz.  meis 
omnes  concessiones  i  donaeiones  ■] 
Hbertates  1  liberas  consuetudines 
quas  Rex  Henr'.  avus  mens  eis  dedit 
1  concessit  Silr' .  eciam  omnes  malas 
consuetudines  q's  ip'e.  dele^it  i  re- 
misit  ego  remitto  l  deleri  concedo 
pro  me  1  her',  me's.  Quare  volo  T 
firmiter  p'eipio  q'd.  sea  eccia,  •) 
omnes  comites  i  barones  -3  omnes 
mei  holes  omnes  illas  consuetudines 


Charter  of  King  Henry  II. 

The  Charter  of  King  Henry  the 
Second^  made  to  the  Commonalty 
of  the  Kingdom. 

Hemy,  by  the  grace  of  God  king 
of  England,  duke  of  Normandy  and 
Acquitain,  and  earl  of  Anjou,  to  all 
his  earls,  barons,  and  faithful  sub- 
jects, French  and  English,  gTeeting. 
Know  ye  that  to  the  honor  of  God 
and  of  holy  chiu'ch,  and  for  the 
common  weal  of  aU  my  kingdom,  I 
have  granted  and  restored,  and  by 
my  present  charter  have  confirmed 
to  God  and  holy  chiu'ch,  and  to  aU 
earls  and  barons,  and  to  aU  my  men, 
all  grants  and  gifts  and  Hberties  and 
free  customs,  which  king  Hemy  my 
grandfather  gave  and  gi'anted  to 
them.  And  like"«dse  all  bad  customs 
which  he  abrogated  and  remised,  I 
remit,  and  for  me  and  my  heirs 
grant  to  be  abolished.  Wherefore  I 
will  and  strictly  command  that  holy 
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1  donaciones  "3  libertates  i  liberas 
consuetudines  h'eant  -^  teneant  libere 
1  qiiiete  bene  1  in  pace  1  integre  de 
me  1  lieredibz.  meis  sibi  ^  beredibz. 
suis  adeo  libere  i  quiete  1  plenarie 
in  omnibz.  sicut  Eex  Henric'.  avus 
mens  eis  dedit  ■)  concessit  ^  carta 
sua  confii'mavit. 


T.  Eico.  de  Luci  apiid  Westm'. 


cburch,  and  all  earls  and  barons,  and 
all  my  men,  may  have  and  hold  all 
those  customs,  and  grants,  and  li- 
berties, and  free  customs,  freely  and 
quietly,  well  and  in  peace,  and  fully 
of  me  and  my  heirs  to  them  and 
their  heirs,  as  freely,  and  peaceably, 
and  fully  in  all  things  as  King  Henry 
my  grandfather  to  them  gave  and 
granted,  and  by  his  charter  con- 
firmed. 

Witness,    Eichard    de   Lucy,    at 
Westminster. 


These  charters — which  had  been  continually  violated  by 
the  kings  who  had  granted  them — were  followed  by  that 
of  King  John,  which  is  emphatically  called  "  The  Great 
Charter." 

Nothing  which  relates  to  that  celebrated  palladium  of 
English  liberty  can  be  deemed  uninteresting  to  the  reader.  We 
therefore  call  his  attention  to  certain  letters -patents  of  K.  John, 
granted  to  his  barons,  then  in  arms  against  him,  for  their 
protection  from  regal  outrage,  until  their  disputes  shall  have 
been  decided  by  certain  arbitrators.  These  letters-patents  are 
conceived  in  almost  the  very  words  of  the  celebrated  thirty-ninth 
chapter^^  of  the  subsequent  charter  at  Runingmede  ;  and  they 
are  important,  as  conveying  the  only  true  and  intelligible  inter- 
pretation of  the  words,  "  Nee  super  eum  ibimus,  nee  super 
eum  mittemus,"  which  in  the  statute-book  are  awkwardly  and 
imintelHgibly  translated  :  "  Nor  will  we  not  pass  upon  him, 
nor  condemn  him.'' 


^^  In  the  printed  edition  of  the  Statutes,  Magna  Carta  is  given  from  the  confirmation 
bv  K.  Hen.  III. 
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Litera  Patenies  IG  John.^^ 
X  May  A.D.  M.cc.xiv. 

Hex  omnibus  ad  quos  littcrc  prc- 
sentes,  pervcncriut  salutcni.  Sciatis 
nos  concessisse  baronibus  nostris  ([ui 
contra  nos  sunt,  quoil  nee  eos  nee 
homines  suos  capiemns,  nee  dissaisi- 
emus  nee  super  eos  per  vim  vel  per 
arma  ibimus,  nisi  per  legem  regni 
nostri,  vel  per  judicium  parium  suo- 
nun  in  curia  nostra  donee  considera- 
tio  facta  fuerit  per  iiij"'  quos  ele- 
ginus  ex  parte  nostra,  et  per  iiii^ 
quos  eligent  ex  parte  sua,  et  domi- 
num  Papam,  qui  superior  erit  supra 
eos,  et  de  lioc  seciu'itatem  eis  facie- 
mus  quam  poterinus,  et  quam  debe- 
bimus  per  barones  nostros,  et  interim 
volumus  quod  episcopi  London', 
Wygom'.  Cestrens'.  Koffensis,  et 
W.  comes  Warenn'.  interim  eos  se- 
curos  faciant  de  predictis,  Et  si 
forte  contra  aliquod  interceptum 
fuerit  infra  competens  tempus  per 
predictos  octo  emendetm*.  Et  in 
hujus,  &c.,  eis  fieri  fecimus.  Apud 
Windesorum,   x  die  Maii,  a.  r.  n. 


XVI" 


(From  BlacJcstone  on  the  Great  Charter, 
Introd.  p.  xxi,  n.  x.) 


Letters  Patents,  16 tk  King  John. 
X  May,  A.D.  M.CC.XIV. 

To  all  to  whom  these  present  letters 
sliall  come,  greeting.  Know  ye  that 
W(;  have  granted  to  our  barons  who 
arc  opposed  to  us,  that  neither  them 
nor  their  men  will  we  attach,  nor 
disseise,  noi'  will  ice  come  upon  them 
hy  force  or  by  arms,  except  by  the 
law  of  our  realm,  or  by  the  judg- 
ment of  their  peers  in  our  court, 
until  a  decision  shall  have  been  made 
by  the  four  persons  whom  we  have 
elected  on  our  part,  and  by  the  four 
persons  whom  they  shall  elect  on 
their  part,  and  by  our  lord  the  Pope, 
who  shall  be  the  head  above  them. 
And  of  this  we  ^vill  cause  such  se- 
curity to  be  made  to  them  as  we  can 
and  ought  by  our  barons.  And  in  the 
meantime  we  will  that  the  bishops  of 
London,  Worcester,  Chester,  Ro- 
chester, and  William,  earl  of  Warren, 
shall  make  them  secm'e  in  the  matters 
aforesaid.  And  if  by  chance  any- 
thing shall  arise  in  the  meantime,  it 
shall  be  amended  within  a  competent 
time  by  the  aforesaid  eight  persons. 
In  testimony  whereof,  Stc,  we  have 
caused,  &c.  At  Windsor,  the  tenth 
day  of  IVIay,  in  the  sixteenth  year  of 
our  reiffn. 


The  immediate  cause  whicli  excited  tlie  discontented  barons 
at  this  particular  period  to  demand  a  restitution  of  their 
liberties,  has  not  been  very  satisfactorily  explained  by  our 
historians,  nor  is  it  material  to  inquire  into  it. 

They,   however,    formed   a   league    at    St.    Edmondsbury 


^^  Pat.  16  Joh.,  part  1,  mem.  3  fl,  n.  2 ;  Blackst.  on  the  Great  Charter,  Introd,  p.  xxi. 
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(a.d.  1214),  and  there,  upon  the  high  altar,  swore  to  wage 
war  with  the  king,  and  to  renounce  their  fealty,  until  he 
should  confirm  the  liberties  which  they  demanded.  This 
occurred  (as  is  supposed)  on  the  20th  of  November  in  that 
year,  being  St.  Edmund's  day. 

In  the  Easter  week,  in  the  following  year,  the  barons  as- 
sembled in  arms  at  Stamford,  and  upon  the  king  sending  to 
them  to  learn  an  exact  account  of  the  liberties  which  they 
required  him  to  confirm,  they  sent  him  a  written  schedule 
containing  the  whole  of  their  demands,  and  appealed  to  the 
before-mentioned  charter  of  K.  Henry  the  First,  as  a  precedent 
and  authority  for  the  claims  upon  which  they  insisted. 

But  the  King  temporising  in  the  matter,  the  barons  solemnly 
disclaimed  their  allegiance  to  the  king,  levied  war  against  him, 
and  on  Sunday  the  24th  of  May,  a.d.  1215,  took  possession 
of  London  without  any  opposition  from  the  citizens. 

Deserted  by  his  nobles,  and  reduced  to  the  last  extremity, 
the  king  appointed  a  conference  with  the  discontented  barons, 
which  was  accordingly  held  on  Trinity  Monday  the  15th  of 
June,  A.D.  1215,  at  a  large  meadow  between  Windsor  and 
Staines,  named  Runingmede,  or  Runemede.^^ 

The  conference  having  lasted  several  days,  was  brought  to 
a  conclusion  on  Eriday,  the  19th  of  June.  The  articles,  which 
were  to  be  reduced  to  the  form  of  a  charter,  were  first  drawn 
up,  and  to  them  the  king  affixed  his  great  seal.  They  are 
entitled  "  Articuli  magne  Carte  Libertatum  sub  sigillo  regis 
Johannis  "  (articles  of  the  Great  Charter  of  Liberties  under  the 
seal  of  K.  John). 

The  articles  were  next  reduced  to  the  form  of  a  charter,  of 


^^  Runingmede,  or  Runemede,  (praturn  consilii),  so  called  because  great  councils  of  the 
realm  had  been  frequently  held  there,  probably  from  the  time  of  the  Saxons,  as  its  name 
is  of  Saxon  derivation.  It  will  immediately  occur  to  our  Kentish  readers,  that  Pennenden 
Heath,  near  Maidstone,  has  from  the  time  of  the  Norman  Conquest  (and  probably  from  a 
more  remote  date)  been  the  "  pratum  consilii "  for  this  county. 
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which  such  a  number  of  orij^inals  was  made,  that  one  was 
deposited  in  every  county,  or  at  least  in  every  diocese/'^ 

It  has  been  generally,  but  erroneously,  supposed  that  King 
John  granted  a  separate  charter,  "  carta  de  foresta,''  containing 
the  immunities  of  the  forest.  Although  some  clauses  relating 
to  the  forest  laws  arc  found  in  K.  John's  charter  (cap.  47,  48), 
yet  the  first  "  carta  de  foresta  "  is  that  of  his  son  K.  Henry 
the  Third. 

As  Magna  Carta  has  been  frequently  confirmed  by  parlia- 
ment, with  omissions,  additions,  and  other  alterations,  we  give 
the  following  table  for  the  assistance  of  those  who  may  desire 
further  information  upon  this  interesting  feature  in  English 

history. 

MAGNA  CARTA,  CAETA  DE  FOEESTA,  &c. 

Articuli  magne  Carte  libertatum    sub   sigilli") 

Eegis  Joliannis,  anno  regni  sui  17^  .         .  ) 
Magna  Carta,  Eegis  Joliannis,  a.  r.  s.  17° 
Conventio  inter  Eegem  Johannem  et  Barones 
Magna  Carta  Eegis  Henrici  III,  a.  r.  s.  primo 
Magna  Carta,  ejusdem  regis 
Magna  Carta,  ejusdem  regis,  a.  r.  s.  nono 
Carta  de  Foresta,  ejusdem  regis,  a.  r.  s.  nono 
Carta  Con&mationis,    ejusdem    regis,  a.  r.  s 

vicesimo  primo     . 
Sententia  Excommunicationis,  &c.,37Hen.  Ill 
Carta  Confirmationis,    ejusdem  regis,   a.  r.  s 

quadi'agesimo  nono 
Statutum  de  Marleberge,  52  Hen.  Ill,  cap.  5 
Confirmatio  Cartarum,  25  Edw.  I 
Articuli  super  Cartas,  28  Edw.  I 
Carta  Confirmationis,    ejusdem  regis,   a.  r.  s 

vicesimo  nono 


June,  A.D.  Mccxv. 
XV  June,  A.D.  MCCXV. 

XII  Nov.,  A.D.  MCCXVI. 

A.D.  MCCXVII. 

XI  Feb.,  A.D.  Mccxxiv. 
XI  Feb.,  A.D.  MCCXXIV. 

XXVIII  Jan., A, D.MCcxxxvi. 

XIII  Maii,  A.D.  MCCLiii. 

XIV  Mar.,  a.d.  mcclxiv. 

XVIII Nov.,  A.D.  MCCLXVII. 

V  Nov.,  A.D.  MCCXCVII. 

VI  Mar.,  A.D.  Mccxcix. 
XIV  Feb.,  A.D.  Mccc. 


We  have  ventured  to  remark  that  Saxon  liberty,  as  re- 
corded in  our  antient  Custumal,  is  far  more  valuable  than  that 
which  is  secured  by  Magna  Carta. 


'^'  A  beautiful  fac-simile  of  the  Magna  Carta  of  K.  John  has  been  engraved  by  Prichard 
Harrison. 
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Having  placed  the  parallel  passages  together  in  juxta-posi- 
tion  {ante  p.  79)  we  will  now  endeavour  to  justify  the  remark 
which  we  have  made. 

At  the  period  of  the  grant  of  Magna  Carta  the  great  body 
of  the  English  people  were  prsedial  slaves,  in  a  state  of  un- 
mitigated servitude  ;  they  were  bought  and  sold  like  beasts  of 
the  plough ;  they  were  transferred  from  one  lord  to  another, 
with  the  manors  and  lordships  to  which  they  were  appendant, 
and  of  which  they  constituted  part  of  the  live  stock ;  their 
children  also  were  born  to  no  inheritance  but  slavery.  Such 
was  at  that  period  the  condition  of  the  labouring  population 
of  the  country,  except  in  the  more  favoured  province  of  Kent. 
Such,  and  so  deep  was  the  curse  with  which  om'  Norman 
conquerors  had  polluted  the  free  soil  of  Anglo-Saxon  Britain  ; 
and  that  curse  continued  to  hang  over  our  devoted  country 
for  many  succeeding  centuries. 

Did  Magna  Carta  unloose  their  bonds  ?  Did  Magna  Carta 
proclaim  freedom  to  the  slave,  and  say  to  him.  Arise,  be  free  ? 
Did  Magna  Carta  hold  out  to  the  hereditary  bondman  a  ray 
of  hope,  any  prospect  of  enfranchisement  ?  None  whatever. 
Its  provisions,  its  liberties,  and  its  securities  were  selfishly 
limited  solely  and  expressly  to  the  free.  "  Nullus  liber 
homo  " — No  free  man,  &c.  says  the  great  charter.  None 
therefore  could  assert  the  liberties  secured  by  the  charter,  but 
those  only  who  were  already /^^^.  The  prsedial  slave  and  his 
children  had  no  inheritance  in  them ;  they  still  remained  to 
drag  on  their  miserable  existence  without  any  other  prospect 
of  manumission  than  what  might  arise  from  the  spontaneous 
charity  of  the  clergy  or  from  the  bounty  or  benevolence  of 
their  lords. 

Let  us  now  reverse  the  picture,  and  contemplate  Saxon 
liberty  as  recorded  in  the  Kentish  Cmtwnal,  in  words  which 
should  be  inscribed  in  characters  of  gold. 
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**  Toutes  les  cors  do  Kenteys  soient  Ihicz  auxi 
come  les  autres  irauz  cors  Dengletcrre. "  (All  the 
bodies  of  Kentish  men  be  free,  as  well  as  the  other 
free  bodies  of  Englande.) 

Wliilst  the  great  body  of  the  English  people  was  reduced 
to  a  state  of  slavery  by  our  Norman  conquerors,  the  Kentish 
men  enjoyed  the  full  blessings  of  liberty.  Every  Kentish 
man  was  free.  Liberty  was  the  noble  inheritance  which  he 
had  derived  from  his  Saxon  ancestors,  and  of  which  not  even 
Norman  tyranny  was  able  to  deprive  him..  "  The  air  of  Kent 
is  too  pure  for  a  slave  to  breathe.'' 

"  It  appearetli,"  says  Lambard,  "by  claime  made  in  our  auncient  treatise' 
that  tlie  bodies  of  all  Kentisli  persons  be  of  free  condition,  which  also  is  con- 
fessed to  be  tme,  30  Ed.  I,  in  the  title  of  villenage,  46  in  Fitzherbert,  where 
it  is  holden  sufficient  for  a  man  to  avoide  the  objection  of  bondage,  to  say 
that  his  father  was  bonie  in  the  shy  re  of  Kent."  ^^ 

And  Mr.  Robinson,  on  the  subject  of  the  exemption  of 
Kentish  men  from  villenage,  says  : 

"  The  Kentish  Custumal  claimes  that  the  bodies  of  all  Kentish  men  be 
free,  as  well  as  the  other  fi-ee  bodies  of  England ;  which  was  fonnerly,  while 
many  of  the  subjects  of  this  kingdom  remained  under  a  state  of  hereditary 
bondage,  a  most  glorious  and  valuable  birthright.  And  the  claim  appears  to 
be  well  founded  by  30  Ed.  I,  Eitzh.  Villenage,  46.  In  a  writ  of  niefe,  the 
defendant  pleaded  that  she  was  free ;  and  the  jury  found  that  the  father  of 
the  defendant  was  born  in  Kent ;  whereupon,  without  further  inquiry,  the 
court  gave  judgment  that  she  was  free,  for  that  there  were  no  villeins  in 
Kent.  But  though  it  was  sufficient  for  a  man,  in  order  to  avoid  the  objection 
of  bondage,  to  say  that  his  father  was  born  in  Kent,  yet  Mr.  Lambard  doubts 
whether  it  would  serve  in  that  case  to  say  only  that  he  himself  was  born  in  that 
county ;  but  that  doubt  is  resolved  by  7  H.  6,  33  a,  where  it  is  said  that  in  the 
county  of  Kent  they  have  a  custom,  that  every  one  born  within  the  county  shall 
be  free,  notwithstanding  his  father  was  a  villein ;  and  Martin  Justice  answers 
that  this  is  by  parliament,  and  a  statute  made  for  that  purpose.  And  it  is 
the  more  probable  this  privilege  might  have  such  commencement,  because 
Mr.  Somner  has  shewn  beyond  contradiction,  by  several  ancient  records,  &c., 
that  there  have  been  villeins  in  Kent  since  the  Conquest."  ^^ 

^'  Lambard,  Peramb.  Kent,  p.  566.  ^^    Robinson  on  Gavelkind,  p.  351. 
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We  cannot  better  conclude  this  section  of  the  Custumal 
than  with  the  following  spirited  description  of  Kent,  in 
Drayton's  Foly-  Olhion^ 
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"  When  as  the  pliant  Muse,  straight  turning  her  about, 
And  coming  to  the  land,  as  Medway  goeth  out, 
Saluting  the  deare  soyle,  6  famous  Kent,  quoth  shee, 
What  countiy  hath  this  He  that  can  compare  with  thee  ? 
Which  hast  within  thy  selfe  as  much  as  thou  canst  wish, 
Thy  conyes,  venison,  fruit ;  thy  sorts  of  fowle  and  fish  ; 
As  what  with  strength  comports,  thy  hay,  thy  corne,  thy  wood : 
Nor  any  thing  doth  want,  that  any  where  is  good. 

tJc  ^  TT"  '5^  tJt  ^ 

To  Canterbury  then  as  kindly  he  resorts, 

His  famous  countiy  thus,  he  gloriously  reports  : 

O  Noble  Kent,  quoth  he,  this  praise  doth  thee  belong, 

The  hardst  to  be  controld,  impatientest  of  wrong. 

Who  with  the  Norman  first  with  pride  and  horror  sway'd, 

Threwst  off  the  servile  yoke  upon  the  English  layd. 

And  with  a  high  resolve,  most  brauely  didst  restore 

That  libertie  so  long  enjoy'd  by  thee  before. 

Not  suft'ring  forraine  lawes  should  thy  free  customes  bind. 

Then  onely  show'dst  thy  selfe  of  th'  ancient  Saxon  kind. 

Of  all  the  English  shires  be  thou  surnam'd  the  Free 

And  foremost  ever  plac't,  when  they  shall  reckned  bee. 

And  let  this  towne,  which  chiefe  of  thy  rich  country  is, 

Of  all  the  British  Sees  be  still  Metropolis." 

Sec.  IV.  Et  que  ilz  ne  duivent  le  eschetour  le  Hoy  elire,  ne 
tinkes  en  nul  temps  ne  fesoint,  mes  le  Boy  jorenyne  ou  face 
prendre  tiel  come  luy  plerra,  de  ceo  qui  soit  mistier  a  luy 
seruir. 

The  care  and  precaution  with  which  the  Custumal  was 
prepared,  and  sanctioned  by  the  justices  in  eyre,  appear  from 
this  provision  and  restraint,  that  the  Kentish  men,  in  claiming 
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Drayton's  Poly-OlMon,  canto  xviii,  p.  297  ;  ed.  Lond.  1622. 
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their  liberties,  shall  not  usurp  upon  the  rifj^hts  and  preroga- 
tives of  the  crown. 

A  few  words  will  suffice  to  convey  to  the  reader  the  nature; 
and  meaning  of  the  terms  escheat  and  escheator. 

According  to  Lord  Coke — 

"  EscJieata  is  derived  of  tlie  word  escJder  quod  est  accidere,  for  an  csclieat  is 
a  casiiall  profit  quod  accidit  Domino  ex  event u,  et  ex  insperato,  wliicli  hapiietli 
to  the  Lord  by  chance,  and  unlooked  for.  And  of  tliis  word  emhaeta,  cometh 
eschaeto)',  an  escheator,  so  called  because  his  office  is  to  enquu'c  of  all  casuall 
profits,  and  them  to  seise  into  the  king's  hands,  that  the  same  may  be 
answered  to  the  king."  ^* 

Again : 

"  Eschaetor,  an  ancient  officer  so  called,  because  his  office  is  properly  to 
look  to  escheats,  wardships,  and  other  casualties  belonging  to  the  crowne. 
In  ancient  time  there  were  but  two  escheators  in  England,  the  one  on  this 
side  of  Ti'ent,  and  the  other  beyond  Trent,  at  which  time  they  had  mh-esclieators. 
But  in  the  raigne  of  Edward  the  Second  the  offices  were  divided,  and  several 

escheators  made  in  every  county  for  life afterwards  by  statute 

14  Edw.  Ill,  no  escheator  might  taiTy  in  his  office  aboue  a  yeare,  and  by 
another  statute  to  be  in  office  but  once  in  three  years.  The  Lord  Treasui'cr 
nameth  him."  ^^ 

"  Lands  may  escheat  to  the  lord  two  manner  of  wayes  :  one  by  attainder, 
the  other  without  attainder.  By  attainder,  in  three  sorts.  First,  quia  siis- 
pensus  est  per  collum  (because  he  is  executed  for  felony). ^^  Secondly,  quia 
ahjuravit  regnwn  (l)ecause  he  hath  abjured  the  realm).  Thirdly,  quia  idlagatiis 
est  (because  he  is  an  outlaw).  Without  attainder,  as  if  the  tenant  dies 
without  heir."  (Lord  Co.  1  Inst.  92\) 

We  thus  see  the  reasonableness  of  this  restraint  upon  the 
Kentish  men ;  the  king,  by  his  lord  treasm-er,  appointed  the 
escheator,  because  the  escheats  and  profits  of  the  office  apper- 
tained to  the  crown,  or  to  the  grantees  of  the  crown. 


64  Co.  Litt.,  1  Inst.,  92  b. 
^  Co.  Litt.,  1  Inst.,  13  b. 

^  The  reader  will,  however,  observe  (post  Sec.  VII),  that   Gavelkind  lands  are  not 
forfeitable,  do  not  escheat,  for  felony. 
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Sec.  V.  '' Et  qiiilz  jmsent  lour  terres  et  lours  tenementz  doner 
et  vender,  sauz  conge  demauder  a  lour  seignerages :  sauues  a 
seignorages  les  rentz  e  les  seruices  dues  des  mesmes  le  tenementz. 
Et  que  touz,  e  chescun,  pusent  per  Bre  le  rog,  ou  per  plegnt 
pleder  pur  lour  droit  purchaser.^  auxi  Men  de  lour  seignerages, 
come  des  autres  gentz. 


AVith  this  section  of  the  Custumal  properly  commences  the 
tenure  of  Gavelkind ;  and  it  may  be  convenient,  in  this  place, 
to  present  to  the  reader  a  general  tabular  view  of  the  leading 
distinctions  btitween  the  tenure  of  lands  in  Gavelkind  and  at 
Common  Law. 


TABLE. 


By  the  Common  Lmc  oj^  Kent. 
(gavelkind.) 

I.  Descent. — To  all  the  sons,  or 

heirs  male,  equally. 

II.  x\lienation.  —  By   an    infant 

heir,  or  tenant  in  Gavelkind, 
at  the  age  of  fifteen  years. 

III.  Dower. — Thewidowisendowed 

of  a  moiety  of  her  deceased  hus- 
band's Gavelkind  lands  during 
her  life,  if  she  so  long  continue 
a  widow,  and  unmarried;  but 
this  estate  ceases  upon  a  second 
marriage. 

IV.  Curtesy. — The  surviving  hus- 

band has  one  moiety  of  his 
deceased  wife's  Gavelkind  lands 
(whether  there  be  issue  of  the 
maiTiage  or  not)  during  his 
life,  if  he  so  long  continue  a 
widower,  and  unmarried.  But 
this  estate  ceases  upon  a  second 


By  the  Common  Law  of 
England. 

I.  Descent. — To  the  eldest  son,  or 

heir  male,  by  primogeniture. 

II.  Alienation. — At   the   age  of 

twenty-one  years. 

III.  DowEE. — The  widow  is  en- 
dowed of  one-third  part  of 
her  deceased  husband's  lands 
during  her  life. 


IV.  Curtesy. — The  surviving  hus- 
band takes  the  whole  of  his 
deceased  wife's  lands  for  his 
life,  if  there  has  been  issue  of 
the  marriage;  otherwise  he 
takes  nothing. 
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V.  Will. — Gavelkind    l;iiicl.s    liav(! 
always  been  devisable  by  will. 


V.  Wii.L. — At  eomiiioji  law,  lands 
not  generally  devisable  by  will 
till  the  statutes  32  Hen.  VlII 
and  34  and  35  lien.  VIII, 
whereby  two-thirds  of  lands  in 
chivalry,  and  the  whole  of  the 
socage  lands,  become  devisable. 
And  by  stat.  12  Car.  II  military 
tenures  were  converted  into 
common  socage,  so  that  the 
whole  became  devisable  by 
will. 


From  the  words  of  this  section  of  the  Custumal  we  learn 
that  Gavelkind  men  held  their  lands  for  an  estate  of  freehold 
and  inheritance ;  that  they  held  of  superior  lords  by  certain 
rents  and  services  ;  and  that  notwithstanding  such  tenure, 
they  might  dispose  of  or  sell  their  lands  without  any  restraint 
or  control  of  their  lords,  subject  however,  and  merely  reserving 
to  their  lords,  the  accustomed  rents  and  services  to  which  the 
lands  were  already  liable ;  and  that  they  might  enforce  their 
rights,  as  well  against  their  lords  as  against  all  other  persons, 
by  the  usual  process  of  law. 

This  gives  rise  to  an  inquiry  of  great  historical  interest — an 
inquiry  into  the  system  of  tenures  as  established  in  the  Jutish 
kingdom  of  Kent ;  and  this  natmmlly  divides  itself  into  two 
periods : — First,  as  to  the  Saxon  tenures  of  land,  from  the 
time  of  Hengist  to  the  introduction  of  Christianity  by  St. 
Augustine.  Second,  as  to  those  tenures  after  the  introduction 
of  Christianity. 

As  to  the  first  period.  No  direct  evidence  having  been 
handed  down  to  us  by  written  records,  we  must  observe,  that — 

"  When  the  Anglo-Saxons  established  themselves  in  Britain,  a  complete 
revolution  in  the  possession  of  landed  property  must  have  taken  place,  so  far 
as  it  concerns  the  persons  of  the  proprietors.     They  succeeded  by  the  sword. 
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All  the  chieftains  of  the  Octarchy  had  many  years  of  warfare,  before  they 
could  extort  the  occupation  of  the  country.  In  such  fierce  assaults,  and  such 
desperate  resistance,  the  largest  part  of  the  proprietary  body  of  the  Britons 
must  have  perished."  ^'^ 

In  our  extracts  from  the  Saxon  Chronicle  {ante  p.  23)  the 
reader  will  find  a  summary  account  of  those  contests  which 
occurred  in  Kent. 

"  What  system  of  tenures  the  Anglo-Saxon  conquerors  established  will  be 
best  known  from  the  language  of  their  grants We  find  the  land  distin- 
guished in  their  laws  by  various  epithets.  We  there  meet  with  Boc-lande, 
Gafole-land,  Folc-land,  Bisceopa-land,  Thegnes-land,  Neat-land,  and  Frigan- 
earthe. 

"The  proprietors  of  land  are  called  Dryhtne,  Hlaforde,  Agende,  or  Land- 
hlaforde,  and  Land-Agende. 

"  The  occupiers  of  land  were  named  Ceorl,  Geneat,  Landes-man,  Tunes- 
man,  and  such  like."  ^^ 

No  written  Saxon  laws,  or  grants  of  a  date  anterior  to  the 
introduction  of  Christianity  by  St.  Augustine,  have  been 
handed  down  to  us  ;  nor  is  it  probable  that  any  such  ever 
existed,  inasmuch  as  the  Saxon  invaders,  though  probably 
possessed  of  a  Runic  alphabet,  do  not  appear  to  have  applied 
it  to  such  purposes. ^^ 

We  have  already  observed  {ante,  p.  54)  that  "  in  the  Jutish 
kingdom  of  Kent,  the  prerogatives,  attributes,  and  authority 
of  the  king — the  rights  and  privileges  of  the  thanes  or 
nobles — the  liberties  and  franchises  of  the  people — the  tenure 
of  land,  with  the  services  and  obligations  incident  thereto,  and 
the  territorial  division  of  that  kingdom  into  lordsliijps  and 
manors  ....  arose  by  silent  and  imperceptible  degrees,  as  the 
Jutish  conquerors  advanced  in  expelling  or  subjugating  the 


^^  Turner's  Anglo-Saxons,  vol.  ii,  bookix,  chap.  2,  p.  168,  4to. 

68  Ibid. 

*^9  On  the  introduction  of  Christianity,  the  Runic  alphabet  was  for  the  most  part  laid 
aside,  and  the  Roman  letters  adopted,  though  the  Runic  or  Saxon  letters  \>,  t>  {th),  and 
p  (w)  M^ere  retained.    (See  Note,  ante,  p.  33') 
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anticnt  inhiibitants,  in  coiKjUcring  and  possessing  their  lands, 
and  in  redncing  the  country  into  a  state  of  peaceful  occupation 
and  inhabitancy." 

The  supposed  division  of  lands  hy  lot,  and  the  territorial 
division  of  the  mark  (GOeajice),  we  have  already  rejected  as 
fanciful  and  purely  imaginative. 

Mr.  Turner  says — 

*'  According  to  the  laws  of  the  Britons  in  Wales,  in  the  ninth  century,  all  the 
land  of  the  kingdom  was  declared  to  belong  to  the  king ;  and  we  may  safely 
believe  that  the  same  law  prevailed  while  the  Britons  occupied  the  whole 
island.  It  is  highly  probable  that  the  Saxon  war-cyning  succeeded  to  all  the 
rights  of  the  monarch  he  dispossessed,  and  in  rewarding  his  companions  and 
warriors  with  the  division  of  the  spoil,  it  can  be  as  little  doubted^  that  from 
those  to  whom  the  cyning,  or  the  witena,  gave  the  lands  of  the  British 
landholders,  a  certain  portion  of  military  service  was  exacted,  in  order  to 
maintain  the  conquest  they  had  achieved."  ^^ 

The  Second  period,  or  history  of  the  Saxon  tenures  after 
the  introduction  of  Christianity. 

We  now  arrive  within  the  domain  of  written  and  authentic 
history,  and  we  trust  that,  from  the  curious  historical  records 
which  we  shall  examine,  we  may  not  only  satisfactorily  esta- 
blish the  propositions  which  we  have  ventured  to  offer  under 
the  Jlrst  period,  but  that  we  shall  also  conduct  the  reader  to 
the  primaeval  fountains  whence  has  issued  that  copious  stream 
of  Anglo-Saxon  free  tenures,  which  for  fourteen  centuries 
has  fertilised  and  enriched  the  privileged  soil  of  Kent. 

That  the  reader  may  the  better  understand  the  nature  of 
the  Saxon  tenures,  we  lay  before  him  the  account  of  B6c-lanb 
and  Folc-lanb,  from  the  glossary  appended  to  the  Ancient  Laivs 
and  Institutes  of  England T  ^^ 


^°  Turner's  Anglo-Saxons^'^x^.  p.  180. 

-^^  Published  by  the  Record  Commission,  a.d.  mdcccxl.  The  most  learned  editor  of 
this  invaluable  compilation  says — "  The  above  extracts  are  from  An  Inquiry  into  the  Rise 
and  Growth  of  the  Royal  Prerogative  in  England,  by  John  Allen,  8vo,  1830,  p.  143-151. 
See  also  Kemble's  Cod.  Diplom.,  Introd.  p.  ciii-cvi." 
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BOC-LAND. 

"  Land  held  by  book  or  charter.  It  was  land  that  had  been  severed 
by  an  act  of  government  from  the  folc-land,  and  converted  into  an  estate 
of  perpetual  inheritance.  It  might  belong  to  the  church,  to  the  king,  or  to 
a  subject.  It  might  be  alienable,  and  devisable  at  the  wall  of  the  proprietor ; 
it  might  be  limited  in  its  descent,  without  any  power  of  alienation  in  the 
possessor.  It  was  often  granted  for  a  single  life,  or  for  more  lives  than  one, 
with  remainder  in  perpetuity  to  the  church.  It  was  forfeited,  for  various 
delinquencies,  to  the  state. 

"  Estates  in  perpetuity  were  usually  created  by  charter  after  the  introduction 
of  writing,  and  on  that  account  Boc-land  and  land  of  inheritance  are  often 
used  as  synonymous  expressions.  But  at  an  earlier  period  they  were  con- 
ferred by  the  delivery  of  a  staff,  a  spear,  an  arrow,  a  drinking-horn,  the 
branch  of  a  tree,  or  a  piece  of  turf;  and  when  the  donation  was  in  favour  of 
the  church,  these  symbolical  representations  of  the  grant  were  deposited  with 
solemnity  on  the  altar ;  nor  was  this  practice  entirely  laid  aside  after  the 
introduction  of  title-deeds.  There  are  instances  of  it  as  late  as  the  time  of 
the  Conqueror.  It  is  not,  therefore,  quite  correct  to  say,  that  all  the  lands  of 
the  Anglo-Saxons  were  either  folc-land  or  boc-land.  When  land  was  granted 
in  perpetuity  it  ceased  to  be  folc-land,  but  it  could  not  with  propriety  be 
termed  boc-land,  unless  it  was  conveyed  by  a  written  instrument. 

"Boc-land  was  released  from  aU  services  to  the  public,  with  the  exception 
of  contributing  to  militaiy  expeditions,  and  to  the  reparations  of  castles  and 
bridges.  These  duties  or  services  were  comprised  in  the  phrase  of  '  Trinoda 
necessitas,'  which  were  said  to  be  incumbent  on  all  persons,  so  that  none 
could  be  excused  from  them.  The  church,  indeed,  contrived,  in  some  cases, 
to  obtain  an  exemption  from  them ;  but  in  general  its  lands,  like  those  of 
others,  were  subject  to  them.  Some  of  the  charters,  granting  to  the  posses- 
sions of  the  church  an  exemption  from  all  services  whatever,  are  genuine,  but 
the  greater  part  of  them  are  forgeries. 

"  Boc-land  might  nevertheless  be  subjected  to  the  payment  of  an  annual 
rent  to  the  State  by  its  original  charter  of  creation.  We  have  an  instance  of 
this  among  the  deeds  of  Worcester  cathedral,  collected  by  Henning.  iEthel- 
bald,  king  of  the  Mercians,  had,  it  appears,  granted  to  Eanulf,  grandfather  of 
Offa,  an  estate  of  inheritance,  burthened  vnili  an  annual  payment  of  ale,  corn, 
cattle,  and  other  provisions  to  a  royal  vill;  and  this  estate,  with  the  rent- 
charge  attached  to  it,  Oifa  afterwards  gave  in  remainder  to  the  see  of 
Worcester,  after  his  own  life  and  that  of  his  sons. 

"  Boc-land  might  be  held  by  freemen  of  aU  ranks  and  degrees. 

"  The  estates  of  the  higher  nobility  consisted  chiefly  of  Boc-land.     Bishops 
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and  abbots  mi<^lit  have  bon-lnnd  of  their  own  in  addition  to  what  they  held  in 
right  of  the  ehiireh. 

"  The  Anglo-Saxon  kings  had  private  estates  of  boc-land,  and  these  estates 
did  not  merge  in  the  erovvn,  but  were  devisable  by  will,  gift,  or  sale,  and 
transmissible  by  inheritance,  in  the  same  manner  as  boc-land  held  by  a 
subject." 

FOLC-LAND. 

"  The  land  of  the  folk  or  people.  It  was  tlic  property  of  the  community. 
It  might  be  occupied  in  conunon,  or  possessed  in  severalty ;  and  in  the  latter 
case  it  was  probably  parcelled  out  to  individuals  in  i\\efolc-gemot,  or  court  of 
the  district ;  and  the  gi'ant  sanctioned  by  the  freemen  who  were  there  present. 
But  while  it  continued  to  be  folc-land,  it  could  not  be  alienated  in  pei'petuity  ; 
and,  therefore,  on  the  expiration  of  the  term  for  which  it  had  been  granted,  it 
reverted  to  the  community,  and  was  again  distributed  by  the  same  authority. 

"  Spelman  describes  folc-land  as  '  terra  popularis,  quae  jure  communi  possi- 
detur — sine  scripto.'  (Gloss.  Folc-land.)  In  another  place  he  distinguishes  it 
accurately  fi'om  boc-land :  '  Praedia  Saxones  duplici  titulo  possidebant :  vel 
scripti  authoritate,  quod  bocland  vocabant,  vel  populi  testimonio,  quod  folc- 
land  dixere.  (lb,  Boc-land.)  '^^ 

"  Folc-land  was  subject  to  many  burthens  and  exactions  from  which 
boc-land  was  exempt.  The  possessors  of  folc-land  were  bound  to  assist  in 
the  reparation  of  royal  vills,  and  in  other  public  works.  They  were  liable  to 
have  travellers  and  others  quartered  on  them  for  subsistence.  They  were 
required  to  give  hospitality  to  kings  and  great  men  in  their  progresses  through 
the  country,  to  furnish  them  with  carnages  and  relays  of  horses,  and  to  extend 
the  same  assistance  to  their  messengers,  followers,  and  servants,  and  even  to 
the  persons  who  had  charge  of  their  hawks,  horses,  and  hounds.  Such  at 
least  are  the  burthens  from  which  lands  are  liberated  when  converted  by 
charter  into  boc-land. 

"  Folc-land  might  be  held  by  freemen  of  all  ranks  and  conditions.  It  is  a 
mistake  to  imagine  mth  Lambarde,  Spelman,  and  a  host  of  antiquaries,  that 
it  was  possessed  by  the  common  people  only.  Still  less  is  Blackstone  to  be 
credited,  when,  trusting  to  Somner,  he  tells  us  it  was  land  held  in  villenage 
by  people  in  a  state  of  downright  servitude,  belonging,  both  they  and  their 
children  and  effects,  to  the  lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock 
upon  the  land.  (Blackstone,  ii,  92.)  A  deed  published  by  Lye  exposes  the 
error  of  these  representations.  (Anglo-Saxon  Diet.,  App.  ii,   2.)     Alfred,  a 


72  i.  e.  •'  The  Saxons  possessed  lands  by  a  twofold  title  ;  either  by  authority  of  a  waiting, 
which  they  called  boc-land,  or  by  the  testimony  of  the  people,  which  they  called 
folc-land." 
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nobleman  of  the  highest  rank,  possessed  of  great  estates  in  boc-land,  beseeches 
King  Alfred,  in  his  will,  to  continue  his  folc-land  to  his  son,  ^thelwald ;  and 
if  that  favour  cannot  be  obtained,  he  bequeaths,  in  lieu  of  it,  to  his  son,  who 
appears  to  have  been  illegitimate,  ten  hides  of  boc-land  at  one  place,  or  seven 
at  another.  From  this  document  it  follows,  first,  that  folc-land  was  held  by 
persons  of  rank ;  secondly,  that  an  estate  of  folc-land  was  of  such  value,  that 
seven,  or  even  ten  hides  of  boc-land  were  not  considered  as  more  than  equiva- 
lent for  it ;  and,  lastly,  that  it  was  a  life-estate,  not  devisable  by  will,  but  in 
the  opinion  of  the  testator,  at  the  disposal  of  the  king,  when  by  his  own  death 
it  was  vacated. 

"  It  appears  also  from  this  document,  that  the  same  person  might  hold 
estates  both  in  boc-land  and  in  folc-land ;  that  is  to  say,  he  might  possess  an 
estate  of  inheritance  of  which  he  had  the  complete  disposal,  unless  in  so  far  as 
it  was  limited  by  settlement ;  and  with  it  he  might  possess  an  estate  for  life, 
revertible  to  the  public  after  his  decease.  In  the  latter  times  of  the  Anglo- 
Saxon  government  it  is  probable  there  were  few  persons  of  condition  who  had 
not  estates  of  both  descriptions.  Every  one  was  desirous  to  have  grants  of 
folc-land,  and  to  convert  as  much  of  it  as  possible  into  boc-land.  Money  was 
given  and  favour  exhausted  for  that  purpose. 

"  In  many  Saxon  wills  we  find  petitions  similar  to  that  of  Alfred;  but  in 
none  of  them  that  I  have  seen  is  the  character  of  the  land,  which  could  not 
be  disposed  of  without  consent  of  the  king,  described  with  the  same  precision. 
In  some  wills,  the  testator  bequeaths  his  land  as  he  pleases,  without  asking 
leave  of  any  one  (Somner's  Gavelkind,  88,  211;  Hickes,  Pi^ef.  xxxii;  Diss. 
JEpist.  29,  54,  55,  59  ;  Madox,  I'ormul.  395) ; — in  others  he  earnestly  beseeches 
the  king  that  his  will  may  stand,  and  then  declares  his  intentions  with  respect 
to  the  distribution  of  his  property  (Lambarde,  Kent,  540 ;  Hickes,  Diss. 
Epist.  54  ;  Gale,  i,  457  ;  Jj^&'b  Append,  ii,  1,  5  ;  Heming,  40) ; — and  in  one 
instance  he  makes  an  absolute  bequest  of  the  greater  part  of  his  lands,  but 
solicits  the  king's  consent  to  the  disposal  of  a  small  part  of  his  estate  (Hickes, 
Diss.  Epist.  62).  There  can  be  no  doubt  that  boc-land  was  devisable  by  wiU, 
unless  where  its  descent  had  been  determined  by  settlement ;  and  a  presumption 
therefore  arises,  that  where  the  consent  of  the  king  was  necessary,  the  land 
devised  was  not  boc-land,  but  folc-land.  If  this  inference  be  admitted,  the 
case  of  Alfred  will  not  be  a  solitary  instance,  but  common  to  many  of  the 
principal  Saxon  nobihty. 

"  That  folc-lands  were  assignable  to  the  thegns,  or  military  servants  of  the 
state,  as  the  stipend  or  reward  for  their  services,  is  clearly  indicated  in  the 
celebrated  letter  of  Bede  to  Archbishop  Ecgbert  (Smith's  Bede^  305,  312). 
In  that  performance,  which  throws  so  much  light  on  the  internal  state  of 
Northumberland,  the  venerable  author  complains  of  the  improvident  grants  to 
monasteries,  which  had  impoverished  the  government,  and  left  no  lands  for 
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the  soldiers  and  retainers  of  the  secular  auiliorities,  on  wliom  the  defence  of 
tlie  eountiy  must  necessarily  depend.  He  laments  tlie  mistaken  prodigality, 
and  expresses  his  fears  that  there  will  be  soon  a  deficiency  of  military  men  to 
ropol  invasion,  no  ])la('(;  being  left  uhere  they  can  obtain  possessions  to  main- 
tain them  suitably  to  their  condition.  It  is  evident  from  these  complaints, 
that  the  lands  so  lavishly  bestowed  on  the  church  had  been  fonnerly  the 
property  of  the  public,  and  at  the  disposal  of  the  government.  If  they  had 
been  boc-lands,  it  coidd  have  made  no  difference  to  the  state  whether  they 
belonged  to  the  church  or  to  individuals,  since  in  both  cases  they  were  beyond 
its  control,  and  in  both  cases  were  subject  to  the  usual  obligations  of  military 
service.  Ent  if  they  formed  part  of  the  folc-land,  or  property  of  the  public,  it  is 
easyto  conceive  how  theii*  conversion  into  boc-land  must  have  weakened  the  state, 
by  lessening  the  fund  out  of  Avliich  its  military  sei*vants  were  to  be  provided. 
"  A  charter  of  the  eighth  century  conveys  to  the  see  of  Rochester  certain 
lands  on  the  Medway,  as  they  had  been  formerly  possessed  by  the  chiefs  and 
companions  of  the  Kentish  kings.  {Text.  Roffens.  72,  edit.  Hearne ;  Kemble, 
Cod.  Bipl.  No.  CXI.)  In  this  instance  folc-land,  which  had  been  appro- 
priated to  the  military  serWce  of  the  state,  appears  to  have  been  converted 
into  boc-land,  and  given  to  the  chui-ch." 

To  this  view  of  boc-land  and  folc-land  we-will  add  what 
Lord  Coke  says  upon  the  subject.  After  having  explained  the 
eight  formal  parts  of  a  deed  of  feoffment,  he  proceeds  thus  : 

"  Tliis  is  called  charter  land,  and  accordingly  the  Saxons  called  it  Bockland, 
as  it  were  booke  land."  (1  Imt.  6^) 

Again — 

"  Terra  ex  scripto  Saxonice  Bock- 
land. Fundum  veteres  aut  ex  scripto 
qui  Bockland,  i.,  Boohland,  aut  sine 
scripto  qui  Folkland  dicebatur,  pos- 
sidebant.  Quae  fuit  ex  scripto  pos- 
sessio  commodiore  erat  possessione, 
libera  atque  immunis.  Fundus  sine 
scripto  censum  pensitabat  annuum, 
atque  officionim  ser\itute  quadam 
est  obligatus.  Priorem  viii  plerum- 
que  nobiles  atque  ingenui,  posteri- 
orem  rustici  fere  et  pagani  posside- 
bant."  (Co.  Litt.  1  Inst.  58^) 


"  Land  held  by  charter,  in  Saxon 
Bockland.  The  antients  possessed 
lands  either  by  miting  [charter] 
which  is  called  Bockland,  that  is 
Bookland,  or  without  charter,  which 
is  called  Folkland.  The  possession 
which  was  by  charter  was  the  more 
advantageous,  fi-ee,and  unburthened. 
Land  held  without  oharter  was  bur- 
thened  with  an  annual  rent,  and  is 
bound  to  the  performance  of  certain 
seiTices.  The  former  is  possessed, 
for  the  most  part,  by  the  nobles  and 
gentry,  the  latter  by  rustics  and  vil- 
lagers." 
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This  account  of  the  Anglo-Saxon  tenures  relates  to  all  the 
kingdoms  of  the  Octarchy  in  general.  We  mil  now  examine 
some  antient  records,  with  a  view  to  ascertain  the  tenure  of  lands 
in  Kent,  and  the  customs  and  services  to  which  they  were  liable. 

For  this  purpose  we  must  resort  to  the  antient  leiger-books 
and  registers  preserved  in  our  cathedral  and  monastic  esta- 
blishments, the  chief  of  which,  in  this  county,  were  those  of 
Christ  Church  and  of  Saint  Augustine,  at  Canterbmy. 

It  appears  that  the  original  charters  of  both  those  venerable 
establishments,  for  the  most  part,  perished  in  the  conflagra- 
tions which  had  befallen  those  structures. 

Thus  it  appears — 

"  A.D.  M.lxvij.  The  city  of  Canterbury  was  set  on  fire  by  tlie  carelessness 
of  some  individuals,  and  the  rising  flames  caught  the  mother-church  thereof 

a  mighty  and  interminable  grief  oppressed  this  church,  because  the 

privileges  granted  by  the  popes  of  Eome,  and  by  the  kings  and  princes  of 
this  kingdom,  all  carefully  sealed  and  collected  together,  by  which  they  and 
theirs  were  bound  to  defend  and  uphold  the  church  for  ever,  w^ere  now  reduced 
to  ashes.  Copies  of  these  documents  were  sought  for  and  collected  from 
every  place  where  such  things  were  preserved ;  but  their  bulls  and  seals  were 
irrecoverably  destroyed,  with  the  church  in  which  they  had  been  deposited,"  '^^ 

A  similar  catastrophe,  accompanied  by  a  similar  destruction 
of  charters,  appears  to  have  befallen  the  sister  monastery  of 
Saint  Augustine,  at  Canterbury. 


"Monasterium  Sancti  Augustini 
comburitur. 

"Anno  Domini  M.C.lxviij.  com- 
busta  fuit  ista  ecclesia  pro  maxima 
parte,  in  qua  combustione  multse 
codicellse  antiquae  perierunt.  Set  et 
ipsum  feretrum  Sancti  Augustini  et 
eciam  multorum  sanctorum  hujus 
loci  flebiliter  simt  deformata,  nee 
mirum  cum  ipsa  pene  tota  ecclesia 
igne  fuerat  consumpta." 


"  The  Monastery  of  Saint  Augus- 
tine is  burnt. 

"In  the  year  of  our  Lord  mclxviii 
this  church  was,  for  the  most  part, 
consumed  by  fire,  in  which  confla- 
gration many  antient  charters 
perished ;  and  likewise  the  very 
shrine  of  Saint  Augustine,  as  well 
as  of  many  saints  of  this  place,  were 
miserably  deformed ;  nor  is  it  to  be 
wondered  at,  since  nearly  the  whole 
church  was  consumed  by  the  fire." 


'^  Architectural  Hist,  of  Canterbury  Cathedral,  by  Professor  Willis  (p.  9,  Lond.  1845), 
who  cites  Eadmer,  a  contemporary  historian,  Vit.  Bregivini,  Ang.  Sac.  t.  ii,  p.  187. 
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"Anno  Domini  M.C.lxxiiij.  fnil. 
ecclesia  Christi  Cantuariic  coni- 
biista.''7i 


"  in  the  year  of  our  Lord  mclxxi  v 
the  church  of  Christ,  Canterbury, 
was  burnt." 


The  loss  of  these  venerable  charters  is,  however,  in  some 
degree  supplied  by  the  antient  leiger-books  and  registers  in 
which  they  had  been  recorded.  From  them  we  will  niake 
some  extracts,  which  will  throw  light  upon  our  Kentish 
history  and  tenures. 

I  pass  over  the  Ethelbertine  charters,  as  some  doubts  have 
been  entertained  of  their  authenticity,^^  and  proceed  to  a 
catalogue  taken  by  Somner  from  the  registers  of  the  church, 
intituled — 

"  Donationes  Manerionim  &  Ecclesiarum  Ecclesise  Christi  Cantuarien', 
&  nomina  Donantium,  una  cum  privilegiis  &  libertat'  eid'  eccles'  con- 
cessis."  i.  e. — 

*'  Grants  of  Manors  and  Churches  to  Christ  Church,  Canterbmy,  and  the 
names  of  the  Donors,  together  with  the  Privileges  and  Liberties  gi*anted 
to  the  same  church."   (Somn.  Atdiq.  Cant.\  Appx.  No.  xxxvi.) 


7"*  Thome's  Chron.  {ex  Historic  AnglicancB  Scriptor.  x,  coll.  1815,  40,  and  1818,  64.) 
Amongst  other  records  which  escaped  the  conflagration  of  the  Romano-British  cathedral 
church  of  Canterbury  (a.d.  1067),  is  a  very  curious  charter,  or  grant  of  K.  Edred  to  Abp. 
Odo  and  the  church  of  Canterbury,  of  the  royal  manor  of  Reculver,  in  Kent.  The  charter 
is  on  vellum,  in  Saxon  characters,  written  by  the  celebrated  Saint  Dunstan.  It  is  pre- 
served with  great  care,  between  two  plates  of  glass,  in  the  cathedi'al  hbrary  ;  and  every 
antiquary  should  mak,e  a  pilgrimage  to  Canterbury  to  inspect  it.  The  style  of  the  charter 
is  to  the  last  degree  inflated  and  extravagant.  I  lately  made  a  copy  of  it,  on  parchment, 
with  an  Enghsh  translation,  and  a  concise  history  of  Reculver  from  the  time  of  the  Romans 
to  that  of  K.  Hen.  VIII,  which  is  also  deposited  in  the  cathedral  library,  and  will  shortly 
appear  in  the  forthcoming  History/  of  Richborough,  Reculver,  &c.,  by  my  leai'ned  friends, 
C.R.Smith,  F.S.A.,  and  F.  W.  Fairholt,  F.S.A.  {This  valuable  work  has  since  been 
published.) 

The  history  of  the  burning  and  repair  of  Canterbury  Cathedral  (a.d.  1174)  was  written 
by  Gervase,  a  contemporary  historian.  A  very  interesting  account  of  these  transactions  will 
be  found  in  Professor  Wilhs's  Architectural  Hist,  of  Canterbury  Cathedral,  pp.  33-62. 

7'  Somner's  Antiq.  Canterbury,  Battely's  ed.  1703,  p.  26. 
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A.D.DCxvi.  "  Etlielbaldus  filius 
Ethelberti  dedit  monachis  ejusdem 
ecclesise  manerium  de  Adesham,  ad 
cibum,  anno  Domini  Dcxvi,  cum 
campis  silvis  pascuis  &  omnibus  aliis 
ad  villam  illam  rite  pertinentibus, 
liber  ab  omnibus  secularibus  servi- 
ciis  &  fiscali  tributo,  exceptis  istis 
tribus  consuetudinibus,  expeditione, 
pontis  arcisve  constructione,  i.,  com- 
muni  labore  de  quo  nuUus  excipie- 
batur." 

A.D.  DCLxxxvii.  "CedwellaEex, 
cum  conjuge  sua  Keneldritha,  dedit 
Theodoro  arcbiepiscopo,  &  familiae 
ecclesise  Cbristi  in  Dorobernia,  Ged- 
dinge  &  Wodetone,  libere  sicut 
Adesbam." 


A.D.  DCLXXXXiii.  "Withredus, 
rex  Cantise,  dedit  ten'am  quatuor 
aratrorum  pro  amore  Dei  &  Britb- 
waldi  arcbiepiscopi,  ecclesise  beatae 
Marise,  quae  sita  est  apud  Liminge, 
quae  terra  vocatur  Nunhelmestun, 
L.  S.  A.  [i.  libere  sicut  Adesham.]" 

A.D.  DccxLi.  "Eadbrilit  Rex 
dedit  ecclesiae  Cliristi  in  Dorobernia, 
capturum  piscium  in  Lambetbe,  & 
alia  quaedam  ecclesiae  de  Liminge, 
tempore  Cutliberti  arcbiepiscopi, 
L.  S.  A.  [i.  piscaria  de  Lambetbe.]" 


A.D.  DccxLvii.  "  Eadbertus,  rex 
Kanciae,  dedit  ecclesiae  de  Eeculure, 
tempore  Bregwini  arcbiepiscopi, 
tributum  unius  navis  in  villa  de 
Fordwic." 


A.D.  Dcxvi.  "Etbelbald,  son  of 
Ethelbert,  gave  to  tbe  monks  of  tbe 
same  cburcb  tbe  manor  of  Adisbam, 
for  their  table,  a.d.  dcxvi,  with  the 
fields,  woods,  pastures,  and  all  other 
things  to  the  same  rightly  appertain- 
ing, free  from  all  secular  services 
and  fiscal  tribute,  except  these  three 
customs  —  expedition  (against  the 
enemy),  and  the  building  and  re- 
pairing of  bridges  and  castles,  that 
is,  the  common  burthens  from  which 
no  one  is  exempted." 

A.D.  DCLXXXVII.  "  Cedwella, 
the  king,  with  his  wife  Keneldritha, 
gave  to  Theodore  the  archbishop, 
and  the  family  of  Christ  Church  in 
Canterbury,  Geddinge  and  Wootton, 
freely  as  Adisbam." 

A.  D.  DCLXXXXIII.  "  Withred, 
king  of  Kent,  gave  four  ploughlands 
for  the  love  of  God  and  of  Brith- 
wald,  the  archbishop,  to  the  church 
of  the  blessed  Mary,  which  is  situate 
at  Lyminge,  which  land  is  called 
Nunhelmestone,  freely  as  Adisbam." 

A.D.  DCCXLI.  "  Eadbriht,  the 
king,  gave  to  the  church  of  Christ 
in  Canterbury  the  taking  of  fish  in 
Lambeth,  and  certain  other  things 
to  the  church  of  Lyminge,  in  the 
time  of  Cuthbert,  the  archbishop, 
freely  as  Adisbam  [i.e.  the  fisheiy  of 
Lambeth]." 

A.D.  DCCXLVII.  "  Eadbert,  king 
of  Kent,  gave  to  the  church  of  Re- 
culver,  in  the  time  of  Bregwin,  the 
archbishop,  the  toll  of  one  ship  in 
the  town  of  Fordwich." 
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A.D.  DCCLXxiiir.  "  Ofia  ]lcx, 
Janiberto  urcliicpisoopo  rog-anto,  dc- 
(lit  mouacliis  cccIosud  C'hrisii,  Doro- 
bernia),  Illydeii  juxta  Sandvviciun, 
L.  S.  A. 

"Eodem  anno,  OfFa,  rex  totius 
Angli<ie,  dcdit  Janiberto  arcliicpis- 
copo,  ad  ecclesiam  Christi  Dorobcr. 
terram  triimi  aratroriim,  qiiam  Can- 
tiani  Anglice  dicunt  'thre  swol- 
linges'  in  occidcntali  parte  regionis 
quae  dicitur  Mersware,  ubi  nomi- 
natur  ilia  terra  data  Hlyden.  Et 
signatum  est  hoc  scriptiim  signis 
praedict'  regis  &  arcliiepiscopi,  & 
similiter  Kinedrithse  reginae,  trium 
episcopomm,  quinque  abbatum,Ead- 
baldi  duels,  &  xi  prineipum." 


A.D.  DCCLXXXIIIT.  "Eadmundus, 
rex  Kanciae,  dedit  Hwatrede  (Wih- 
trede,  forte)  abbati  de  Eeeulure,  & 
ejus  familiae  ibidem  degenti,  Scheld- 
wihc,  scil.  terram  xii  aratrorum, 
L.S.A." 

A.D.  Dccxc.  "  Offa,  rex  Anglo- 
rum,  anno  regni  sui  xxxviii,  ad  in- 
stigationem  Atbelardi  arcliiepiscopi, 
dedit  ecclesiae  Sancti  Salvatoris 
in  Dorobemia,  xc  tributaria  terras, 
bipartita,  in  duobus  locis,  lx  in  loco 
qui  dicitur  Linganhaese  &  Geddin- 
gas,  circa  rivulum  qui  dicitur  Fisces, 
buma,  &  XXX  in  aquilonali  ripa 
fluminis  Tamis,  ubi  appellatur  Twi- 
canbam,  lx  ad  emendationem  ec- 
clesiae Salvatoris,  &  xxx  ad  indu- 
mentum fratnim  qui  Deo  serviunt 
in  ilia  sancta  ecclesia." 


A.I).  DCCLXXiiil.  "  OfFa,  th(; 
king,  at  tlie  instance  of  Janibert, 
the  archbisliop,  gave  to  the  monks  of 
Christ  CImrcli,  Canterbuiy,  Lydd(;ri, 
near  Sandwich,  freely  as  Adisham. 

"  In  the  same  year,  Offa,  king  of 
all  England,  gave  to  Janibert,  the 
archbishop,  to  Christ  Church,  Can- 
terbuiy,  three  ploughlands,  which 
the  Kentish  men  call  in  English 
'  tlire  swollinges'  (i.  e.  three  sulings), 
in  the  western  part  of  the  country, 
which  is  called  Mersware,  where  the 
land  granted  is  called  Hlyden.  And 
this  writing  is  sigTied  with  the  marks 
of  the  aforesaid  king,  and  arch- 
bishop, and  likewise  of  Kinediitha, 
the  queen,  of  three  bishops,  of  five 
abbats,  of  Eadbald,  the  duke,  and 
of  eleven  princes."   [Thanes  ?] 

A.D.  DCCLXXXiiii.  "Eadmund, 
king  of  Kent,  gave  to  Hwatrede 
(Whitred?),  abbat  of  Reculver,  and 
to  his  family  there  li\'ing,  Sheld- 
wich,  to  wit,  twelve  ploughlands, 
freely  as  Adisham." 

A.D.  DCCXC.  "  Offa,  king  of  the 
English,  in  the  xxxviii  year  of  his 
reign,  at  the  instance  of  Athelard, 
the  archbishop,  gave  to  the  church 
of  Saint  Saviour,  in  Canterbury,  xc 
*  tributaria'  of  land,  divided  into 
two  portions,  in  two  places,  lx  in 
the  place  which  is  called  '  Lingan- 
haese,' and  Geddings,  about  the 
river  which  is  called  Eishbourne, 
and  xxx  on  the  north  bank  of  the 
river  Thames,  where  it  is  called 
Twickenham,  lx  for  the  repair  of 
the  church  of  the  Savioui*,  and  xxx 
for  the  clothing  of  the  brethren  who 
serve  God  in  that  holy  church." 
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This  latter  charter  we  set  out,  in  extenso,  as  a  specimen  of 
the  form  and  style  of  a  royal  grant  by  our  Saxon  kings,  and 
that  the  reader  may  compare  it  with  the  above  short  entry  in 
the  leiger-book. 


"  Ego  OfFa,  rex  Angloriun,  dccxc. 
anno  Dominicse  incarnationis,  nostri 
autem  regni  Dei  gratia  concessi 
xxxviii,  cogitans  de  salute  animse 
mese,  &  de  statu  regionis  Merciorum, 
perveni  ad  Lundoniam  civitatem  ad 
conloquium  venerabilis  viri  iEthel- 
heardi  arcliiepiscopi,  &  locutus  sum 
cum  eo  quid  pro  salute  animse  mese 
&  totius  gentis  Mercior.'  Deo  Omni- 
potenti  darem.  Inter  lisec  postulavit 
a  me  venerabilis  arcMepiscopus 
iEthelbeard  ut  darem  sibi  aliquod 
supplementum  ad  ecclesiam  Sancti 
Salvatoris  in  urbe  Dorobernia,  dicens 
cum  omnibus  episcopis  nostrse  regi- 
onis esse  inonestum  non  ditari 
matrem  ecclesiarum  a  filiabus  & 
filiis  suis  regibus  quos  fonte  baptis- 
matis  regeneravit.  Ego  vero  con- 
cessi petitioni  illius  &  omnium 
episcoporum  nostrorum  &  dedi  illi 
xc  tributaria  terrse  bipertita  in 
duobus  locis  lx  in  loco  qui  dicitur 
on  Linga  bsese,  &  Geddingas,  circa 
rivulum  qui  dicitur  Eisces  burna,  & 
XXX  in  aquilonali  ripa  fluminis 
Tamis,  ubi  appellatur  Twicanham, 
ut  liabeat  lx  ad  emendationem  ec- 
clesia3  Sancti  Salvatoris,  xxx  verb 
in  Twicanliamme  ad  indumentum 
fratrum  qui  serviunt  Deo  in  ilia 
sancta  ecclesia.  Hanc  elemosinam 
humilis  &  devotus  ego  OfFa,  rex 
Anglorum,  pro  pignore  Cbristianse 
■fidei  totius  gentis  nostrse  ofFero  Deo 
Omnipotenti,  ad  suam  sanctam  ec- 


"  I  OfFa,  king  oF  tlie  Angles,  in 
tbe  DCCXC  year  oF  our  Lord's  in- 
carnation, and  in  tlie  xxxviii  year 
oF  our  reign,  by  tlie  grace  oF  God, 
mindFul  oF  the  bealth  oF  my  soul 
and  oF  tlie  state  oF  tlie  kingdom  oF 
tlie  Mercians,  came  to  tbe  city  oF 
London,  to  conFer  with  the  vener- 
able man,  jEthelheard,  the  arch- 
bishop, and  I  consulted  with  liim 
what.  For  the  salvation  oF  my  soul, 
and  oF  all  the  nation  oF  the  Mer- 
cians, I  should  give  to  Almighty 
God.  Thereupon  the  venerable 
archbishop  ^thelheard  besought 
me  that  I  would  give  to  him  some 
supply  For  the  church  oF  St.  Saviour, 
in  the  city  oF  Canterbury,  saying, 
with  all  the  bishops  oF  our  king- 
dom, that  it  was  unseemly  that  the 
mother  oF  the  churches  should  not 
be  endowed  by  her  daughters,  and 
sons,  the  kings  whom  she  hath  re- 
generated at  the  Fountain  oF  baptism. 
I  thereFore  have  inclined  to  the 
petition  oFhim  and  oF  aU  my  bishops, 
and  have  given  to  him  xc  '  tribu- 
taria' oF  land,  divided  into  two 
portions,  in  two  places :  lx  in  the 
place  which  is  called  '  on  Linga 
haese,'  and  Geddinges,  about  the 
brook  which  is  called  Eish  bourne, 
and  xxx  on  the  north  bank  oF  the 
river  Thames,  where  it  is  called 
Twickenham,  that  he  may  have  lx 
For  the  reparation  oF  the  church  oF 
St.  Saviour,  and  xxx  in  Twicken- 
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clcsiani,  ui  mci  incmoria  &  n\v;v. 
Ciirissinia^  gciitis  ibi  oc.lcbrclur  & 
Deo  commciidctur.  Enit  auiciu  in 
convcntu  nostro  cclcbcrrimus  dies 
Pentccostcs,  &,  eonv(Mil  us  faivmlonim 
Dei  quorum  iiomiua  seripta  sunt  liic. 
yEtlielhcard  arcliicp.  Ceolwulf  episc. 
Unwona  opisc.  Ilatliorcd  c})isc. 
Ceohnuiid  episc.  Ealblicard  opisc. 
Elfbuii  episc.  Cyiiebcrbt  episc.  Dim- 
fcrtk  episc.  Wermund  e])isc.  Weob- 
tliim  episc.  Omnes  isti  una  meciim 
clamaverunt  ad  Dominum  in  die 
sancto  in  ecclesia  Sancti  Pauli, 
Spiritus  Domini  qui  hodic  replevit 
orbem  terrarum  &  omnia  continet, 
&  scientiam  liabet  vocis  All'.  & 
omnes  sancti  Dei  apostoli  qui  ab 
illo  spiritu  repleti  sinit,  tribuat  be- 
nedictionem  sempiternam  consenti- 
entibus  &  defendentibus  banc  largi- 
tatem,  &  condemnet,  &  excommu- 
nicet,  &  in  lioc  specido,  &  in  futuro 
eum  qui  auferat  vel  minimam  partem 
liujus  doni  ab  ecclesia  Sancti  Salva- 
toris  quae  sita  est  in  urbe  Cante- 
wariomm.  Et  respondit  omnis 
cborus  Amen.  Ad  eonfirmandum 
vero  hoc  largitatis  donum,  in  testes 
aderant  &  subscripserunt  &  confir- 
maverunt  donum  Salvatori  nostro, 


liani,  lor  tlu;  clothing  of  the  brethren 
wlio  serve  fiod  in  that  holy  cluirch. 
This  bounty  I,  the  Imndjhj  and  de- 
vout Ofia,  king  of  the  English,  as  a 
pledge  of  the  (Jhristian  faith  of  all 
our  nation,  oder  to  Alniiglity  (J oil, 
to  his  holy  church,  that  the  remem- 
brance of  me,  and  of  my  most  be- 
loved nation,  may  be  there  cele- 
brated and  commended  to  God. 
And  it  was,  at  our  meeting,  the 
most  celebrated  day  of  Pentecost, 
and  a  meeting  of  the  servants  of 
God,  whose  names  are  here  written. 
iEthelheard,  archbishop ;  Ceolwidf, 
bishop  ;  Unwona,  bishop;  Hathored, 
bishop;  Ceolmund,  bishop;  Ealh- 
heard,  bishop  ;  Elfhun,  bishop ;  Cy- 
neberht,  bishop  ;  Dunferth,  bishop ; 
Wermund,  bishop  ;  Weohthun,  bi- 
shop. All  these,  together  with  me, 
cried  unto  the  Lord,  in  the  holy 
.day,  in  the  church  of  Saint  Paul — 
"  May  the  spirit  of  the  Lord,  who 
hath  this  day  filled  the  whole  earth, 
and  upholds  all  things,  and  hath 
knowledge  of  the  word  Alleluia, 
and  all  the  holy  apostles  of  God, 
who  are  iiUed  with  the  same  spirit, 
bestow  everlasting  blessing  upon 
those  who  consent  to  and  defend  this 
bounty,  and  may  he  condemn  and 
excommunicate,  both  in  this  world 
and  in  that  which  is  to  come,  him 
who  shall  take  away  but  the  least 
part  of  this  gift  from  the  church  of 
St.  Saviom",  which  is  situated  in  the 
city  of  the  Kentish  men."  And  all 
the  people  answered.  Amen  !  But 
to  confirm  the  grant  of  this  bounty, 
there  were  present  as  witnesses,  and 
subscribed  and  confirmed  the  grant 
to  our  Saviour, 

14 
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"  Ego  OfFa,  rex  Mercionim,  cum 
benedictione  onmiiun  episcoporum 
impono  signum  sanctse  4*  ^^  ^^n- 
firmationem  hujns  doni,  mihi  do- 
nanti  ad  redemptionem,  Et  minuenti 
ad  setemam,  condempnationem  & 
sine  uJlo  remedio  in  inferno  ad 
seternae  poense  cruciatum. 

"  "^  Ego  Ecgferth,  rex,  consensi 
&  subscripsi,  &  promisi  hoc  donum 
semper  firmare  &  augere. 

"  4*  ^S^  j^thelbeard,  arMepis- 
copus,  signum  sanctse  crucis  im- 
pono, &  in  nomine  Sancti  Salvatoris 
conscribo. 

Colv\Tilf,  epis,  cons. 
Unwona,  epis.  cons. 
Hatliored,  episc. 
Ceolmund,  episc. 
Ealheard,  episc. 
Elfliun,  episc. 
Cyneberht,  episc. 
Deneferth,  episc. 
Wermund,  episc. 
Eallimund,  abb. 
Utel,  abb. 
Fotbred,  abb." 


"4- 

Ego 

4- 

Ego 

+ 

Ego 

•h 

Ego 

•h 

Ego 

•h 

Ego 

•i- 

Ego 

-h 

Ego 

■h 

Ego 

■h 

Ego 

■i- 

Ego 

4- 

Ego 

"  I,  Offa,  king  of  the  Mercians, 
with  the  benediction  of  all  the 
bishops,  place  the  sign  of  the  holy 
4*  in  confirmation  of  this  grant,  to 
me  giving  redemption,  and  eternal 
condemnation  to  him  who  would 
diminish  it,  without  redemption,  in 
heU,  to  suffer  everlasting  torment. 

"  •!*  I5  Ecgferth,  the  king,  have 
consented,  and  subscribed,  and  have 
promised  ever  to  strengthen  and  in- 
crease this  grant. 

"  4*  I5  iEthelheard,  archbishop, 
place  the  sign  of  the  holy  cross,  and 
subscribe  in  the  name  of  the  Holy 
Saviour. 

•I*  Brorda,  princ. 
"I*  Bynna,  princ. 
4"  Esne,  princ. 
<»|*  Heardbriht,  princ. 
*J-i  Ethelmund,  princ. 
•J^  Eadgar,  princ. 
•}•  Wigga,  princ. 
4*  Cydda,  princ. 
4*  Cudberht,  princ. 
4*  Ceohnund,  princ. 
4*  Vbba,  princ, 
4*  Eobing,  princ." 


We  add  a  few  more  extracts,   of  historical  interest,  from 
the  same  leiger-book,  or  register. 


A.D.  Dccxci.  "  Offa,  rex,  dedit 
ecclesise  Christi  Dorobernise,  Otte- 
ford,  &  terram  quindecim  aratrorum 
in  provincia  Cancise  nomine  Yecham, 
ad  cibum  monachorum.  Perham- 
stede,  Eokinge,  k  in  saltu  qui 
dicitur  Andred  pascua  porcurum  in 
his  locis.  Dunmalingdene,  Sand- 
herst,  Swihelmigdene.  Et  in  silvis 
qui    dicunter   Bocholte    &    Blean, 


A.D.  DCCXCI.  "  Offa,  the  king, 
gave  to  Christ  Church,  at  Canter- 
bury, Otteford,  and  fifteen  plough- 
lands,  in  the  province  of  Kent, 
called  Ickham  (?),  for  the  sustenance 
of  the  monks.  Perhamstede,  Euck- 
inge,  and  in  the  wood  which  is 
called  Andred,  feeding  of  hogs  in 
these  places,  DunmaUngdene,  Sand- 
herst,    Swihelmigdene,    and  in  the 
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Tlcaiilirio,  &  aliud  inter  lomMilcm 
uoiuiiio  Noribunuiii  k  Acinic  Or- 
gariswick,  Trcoii,  &  pastiiiii  iiiiius 
gTCgis  juxla  Theiiiiigdon  &  quiii- 
(luagiuta  porcomm  biiiiuiu  Smcde." 


A.D.  Dcccv.  "  Eod.  anno  Cutlire- 
dus,  rex  Canciic,  cum  liccncia  Ce- 
nidfi  regis  Mercia3,  tempore  Wlfrcdi, 
archiep.  dedit  ecclesiie  Cliristi  Cant, 
terram  duorum  aratrorum,  quae 
dicitur  Bocliolte  &  Kingescualand, 
L.S.A." 

A.D.  Dcccix.  "  Cenulfus,  rex 
Cancise,  dedit  Wlfredo,  arcliiepisc. 
Doroberniae,  &  monacliis  ecclesise 
Cliristi,  terram  septem  aratrorum 
quae  dicitur  Bereham,  L.  S.  A." 

A.D.  Dcccxxxv.  "Cinnewarra,ab- 
batissa,  dedit  Humberto  duci  ten'am 
juris  sui,  nomine  Wircesmutb.,  ea 
conditione  ut  omni  anno  det  ecclesiae 
Cliristi  in  Dorobemia  pro  gablo, 
plumbum  trecentorum  solidorum  ad 
opus  ejusdem  ecclesise,  arcMepiscopo 
Ceolnotbo,  &  successoribus  suis  in 
pei'petuum." 


A.D.  Dcccxxxviii.  "Ecgbertus 
&  Athelwlfus,  rex,  filius  ejus,  dede- 
mnt  ecclesise  Cliristi  in  Dorobernia, 
Mailings  in  Suthsexan,  quod.  viz. 
manerium  prius  eidem  ecclesise  dedit 
Baldredus  rex,  sed  quia  non  fuit  de 
consensu  magnatum  regni,  donum 
id  non  jiotuit  valerc.     Et  ideo  isto 


woods  wJiicli  are  called  Jiociklioll, 
and  Blean,  lleaidiric ;  and  another 
between  the  torrent  called  North- 
bourne  (?),  and  'Aghne,  Orgaris- 
wick,  Treon,'  and  the  pasturage  of" 
one  flock  near  Thanington  (?) ,  and 
of  fifty  hogs  at  Smeeth  (?)." 

A.D.  DCCCV.  "  In  the  same  year 
Cuthred,  king  of  Kent,  with  licence 
of  Cenulf,  king  of  Mercia,  in  the 
time  of  Arclib.  Wlfred,  gave  to 
Christ  Church,  at  Canterbuiy,  two 
plouglilands,  wbicli  are  called  Bo- 
cholte  and  Kingescualand,  freely  as 
Adisliam." 

A.D.  DCCCIX.  "Cenulf,  king  of 
Kent,  gave  to  Wlfi'ed,  arclibp.  of 
Canterbury,  and  to  the  monks  of 
Christ  Church,  seven  ploughlands, 
which  are  called  Barham  (?),  fi'eely 
as  Adisham." 

A.D.  DCCCXXXV.  "  CinnewaiTa, 
the  abbess,  gave  to  Humbert,  the 
duke,  the  land  (of  her  own  inheri- 
tance) called  Wircesmuth,  upon 
condition  that  he  should  give  yearly 
to  Christ  Church,  in  Canterbuiy, 
by  way  of  rent- charge,  lead  (to  the 
value)  of  three  hundred  shillings,  for 
the  use  of  the  same  church,  to  Arch- 
bishop Ceolnoth  and  his  successors 
ever." 

A.D.  DCCCXXXVIII.  "  Ecgbert 
and  Athelwlf,  the  king,  his  son, 
gave  to  Christ  Cliui'ch,  in  Canter- 
buiy, Mailings,  in  Sussex,  which 
manor  Bakbed,  the  king,  had  for- 
merly given  to  the  same  church, 
but  because  it  was  not  done  with 
the     consent    of    the    Great    Men 
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anno  in  concilio  apud  Kingstone 
celebrate  ab  arcliiepisc.  Dorobernise 
Ceolnotlio  restauratum  est  ecclesise 
antedicta?,  L.  S.  A." 


A.D.  DccccxLiiT.  "  Eardidfus, 
rex  Cantiae,  dedit  Heabbertlise,  ab- 
bati  de  Eaciil.  &  ejus  familise  soil, 
monachis  eonsistentibus  in  illo  loco 
vocato  Eaculfre,  &  etiam  [teiTam  ?] 
unius  aratri  in  loco  qui  nominatur 
Perbamstede." 

A.D.  DccccxLix.  "  Edrcdus,  rex, 
presente  Odone  archiepiscopo,  Ead- 
giva  regina,  matre  ipsius  Edredi, 
dedid  ecclesiae  Cbristi  in  Doro- 
bernia,  monasterium  Racidfense,  bis 
denis  semisque  estimatiuii  cassatis 
interiusque  exteriusque  cum  omni- 
bus pertinen'.  sive  litorum,  sive 
camporum,  agrorum,  saltuumve." 
L.S.A.76 


A.D.  Mvi.  "  Etbelredus,  rex,  con- 
firmavit  omnes  donationes  ten-arum 
quae  datae  sunt  ecclesiae  Cliristi  in 
Dorobernia,  &  super  lioc  scriptum 
suum  dedit  Elfrico  arcbiep.  cum 
piscationibus,  venationibus,  aucuj)a- 
tionibus,  &  aliis  omnibus  liberta- 
tibus,  exceptis  illis  tribus  in  Ades- 
ham,  signo  ipsius  confirm atum  una 
cum  XXXI  signis  optimatum  suo- 
rum. 


[Wittena],  that  gift  could  not  stand. 
And  therefore,  in  tbis  year,  in  tbe 
council  at  Kingston,  held  by  Ceol- 
noth,  archbp.  of  Canterbury,  it  is 
restored  to  the  aforesaid  chiu'ch, 
freely  as  Adisham." 

A.D.  DCCccxLiii.  "Eardulf,  king 
of  Kent,  gave  to  Heahbertha,  the 
abbat  of  Eeculver,  and  his  family,  to 
wit,  to  the  monks  dwelling  together 
in  the  place  called  Reculver,  one 
ploughland,  in  the  place  which  is 
called  Perhamstede." 

A.D.  DCCCCXLIX.  "  Edred,  the 
king,  in  the  presence  of  Odo,  the 
archbishop,  of  Eadgiva,  the  queen, 
mother  of  the  same  Edred,  gave  to 
Chiist  Church,  in  Canterbury,  the 
monastery  of  Eeculver,  containing 
by  estimation  twenty  hides  and  a 
half,  with  all  the  appurtenances, 
within  and  "without,  whether  of  the 
shore,  or  of  fields,  grounds,  or 
woods,  freely  as  Adisham."  '^^ 

A.D.  MVI.  "  Ethelred,  the  king, 
confirmed  all  grants  of  lands  which 
are  given  to  Christ  Church,  in  Can- 
terbury. And,  moreover,  he  gave 
his  charter,  confirmed  by  his  own 
signature,  together  with  the  signa- 
tures of  XXXI  of  his  chief  men,  with 
the  piscaries,  huntings,  fowlings, 
and  all  other  liberties,  except  those 
three  in  Adishani''  [scil.  the  Trinoda 
Necessitas.] 


''^  This  is  the  celebrated  Charter  (of  St.  Dunstan)  of  which  mention  is  made  in  a  preceding 
note,  ante  p.  07. 
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A.T).  Mxxni.  "Kaiiutus,  n^x, 
ilcdit  ecdcsiio  Christi  in  Dorobuniia, 
poi*tum  do  Saiulwico,  cum  coroiiu  sua 
aui'ea,  qua)  adhuc  scrvatur  in  caj)ito 
cnicis  majoris  in  iiavi  ojusdcm  ccclo- 
sia).  Poi'tuui  ilhiin  dodit  uiouachis, 
cum  tlieloiiio  cjusdem  villiu,  wrccco 
maris  &  omnibus  aliis  consuetudini- 
busadportmn  ilium  pertiucntibus." 


A.D.  MCXCIX.77  «  llicliardus,  rex 
primus,  anno  regni  sui  primo,  dedit 
Boscum  de  Blean  monacliis  ecclesise 
Christi  Cant,  per  miam  par  cirote- 
canmi,  salvo  tamen  uno  summario 
quern  pater  ejusdem  regis  coucessit 
ecclesiae  &  cauonicis  S.  Gregorii  in 
eodem  bosco." 


A.D.  Mxxiir.  "Canute,  the  king, 
gave  to  Christ  Church,  in  Canter- 
bury, the  port  of  Sandwich,  with 
his  crown  of  gold,  which  is  to  tliis 
day  preserved  at  the  head  of  the 
greater  cross  [transept  ?]  in  the 
nave  of  the  same  church.  He  gave 
that  port  to  the  monks,  with  the 
tolls  of  the  same  town,  wreck  of  the 
sea,  and  all  other  customs  to  that 
port  belongnig." 

A.D.  Mcxcix.  "King  Eichard 
the  First,  in  the  first  year  of  his 
reign,  gave  the  wood  of  Blean  to 
the  monks  of  Christ  Church,  Can- 
terbury, by  one  pair  of  gloves,  ex- 
cept always  one  load  of  wood,  which 
the  father  of  the  same  king  granted 
to  the  church  and  canons  of  Saint 
Gregoiy  in  the  same  wood." 


The  historical  importance  of  the  leiger-books  and  registers 
of  our  antient  Anglo-Saxon  monasteries  can  only  be  duly 
appreciated  by  those  who  reflect  that,  to  them  and  to  the  A.-S. 
Chronicle,  we  are  indebted  for  whatever  knowledge  we  possess 
of  the  civil  and  ecclesiastical  affairs  of  our  Anglo-Saxon  ances- 
tors in  Britain,  anterior  to  the  eighth  century  of  the  Christian 
era.  In  the  early  part  of  that  century,  Bede,  the  venerable 
father  of  English  history,  produced  his  Historia  Ecclesiastica, 
and  other  works  which  have  immortalised  his  name.  The 
extracts,  which  we  have  laid  before  the  reader,  will  convey 
some  idea  of  their  historical  value.  Thus,  we  learn  from  the 
charter,  a.d.  dcxvi,  that  all  lands  were  then  subject,  as  of 
common  right,  to  the  "  Trinoda  Necessitas  /'  that  manors  also 
existed  at  that  remote  period,  and  probably  from  the  earhest 
establishment  of  the  Kentish  monarchy  {ante  p.  54) ;    that 
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the  services,  customs,  and  payments,  incident  to  manors,  are 
of  similar  antient  origin.  From  others  we  learn  that  in  those 
antient  times,  not  only  manors,  but  woods,  plough-lands  (by 
the  Kentish-men  called  '' sulings'')  piscaries,  drovedens  (in 
the  great  forest  of  Anderida),  pasturage,  rents-charge,  monas- 
teries, churches,  ports,  havens,  tolls,  and  wreck  of  the  sea,  were 
also  the  subjects  of  those  antient  grants  ;  and  from  the  charter 
of  A.D.  Dcccxxxviii,  wc  Icaru  that  the  Saxon  monarch  could 
not  make  a  grant  of  lands  which  he  held  jure  cor  once  (in  right 
of  his  crown)  without  the  assent  of  the  picena-jemoc  (the 
assembly  of  his  great  men).^^ 

As  our  chief  object  is  to  illustrate  the  antient  customs  of 
our  county,  we  proceed  to  investigate  the  history  of  the 
"  Trinoda  Necessitas."  We  wiU  then  inquire  into  the  tenures 
in  the  forest  of  Anderida,  leaving  the  history  of  manors,  and 
the  services  incident  to  them  to  a  subsequent  section  of  the 
Cushimal. 

In  our  account  of  "  Boc-land,"  we  observed  (p.  96)  "  that  it 
was  released  from  all  services  to  the  public,  with  the  exception 
of  contributing  to  military  expeditions,  and  to  the  reparations 
of  castles,  and  bridges,"  or,  as  expressed  in  the  charter  of 
A.D.DCXVi  (p.  102)  "expeditione,  pontis,  arcisve  constructione." 
These  are  known  by  the  phrase  "  Trinoda  Necessitas,"  and 
under  this  denomination  are  comprised  three  distinct  imposts, 
to  which  all  landed  possessions,  not  excepting  those  of  the 
church,  were  subject,  viz. : — 


78  The  clergy  connected  with  our  cathedral  estabUshments  cannot  better  bestow  their 
learned  leisure,  than  in  pubhsliing  their  venerable  leiger-books,  and  antient  registers ;  and 
if  they  were  so  published  as  that  each  series,  should  comprise  one  separate  kingdom  of 
the  Octarchy,  it  would  not  only  greatly  elucidate  our  county  histories,  but  thi'ow  great 
hght  upon  a  very  obscure  point  of  our  national  history,  viz.,  the  state  of  the  several  king- 
doms from  Egbert  to  the  Norman  Conquest ;  they  certainly  were  not  fully  consohdated  and 
incorporated  into  one  sole  dominion  till  the  Conquest. 


CtottsurlutimfS  Itanrtae* 
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I.  Bjucje-bot.  (Bri(lge-b()t)    for  keeping  the  l)ridgcs  and 

liigliways  in  repair. 

II.  Bujij-Loc.  for  keeping  the  bitrgs,   or  fortresses,  in  an 

efficient  state  of  defence. 

III.  Fyjib.  A  contribution  for  maintaining  the  military  and 
naval  force  of  the  kingdom. ^^ 

In  the  laws  of  King  Ethelred  we  read, 


"  In  nomine  Domini,  anno  Do- 
minicae  incarnationis  mviii. 

Di]-  1]'  ]'eo  jejisebnej-  J>e 
enjla  cynj  •;j  aejSejx  je  jeha- 
bobe  je  laepebe  pitan  jecupan 
^  jepaebban !  • 

Cap.  XXVI 3'nb  beo 

man  jeopne  ymbe  pjii^ej'-bote 
^  ymbe  peoj'-bote  aejhpaji  on 
eapbe.  ^  ymbe  bujih-bote  on 
aejhpylcan  enbe  3  ymbe  bjiic- 
boce  ^  ymbe  pyjibunja  eac.  be 
J^am  |?e  man  jepaebe  aa  J>onne 
neob  pi !  ♦ 


"  In  the  name  of  the  Lord,  in 
the  year  of  our  Lord's  incarnation 

MVIII. 

"  This  is  the  ordinance  that  the 
King  of  the  English,  and  both  the 
ecclesiastical  and  lay  Witan,  have 
chosen  and  advised. 

Cap.    xxyi "  And    let 

'frithes-bdt'  and  'feos-bot'  every- 
where in  the  countiy,  and  'burh- 
bot '  on  every  side,  and  '  bric-bot,' 
and  the  armaments  also,  be  dili- 
gently attended  to,  according  to 
what  is  always  prescribed,  when 
there  is  need." 


Again,  in  another  law  of  the  same  king,  at  the  council  of 
Enham,  we  read. 


Cap.    XXXII ^nb 

bujili-boca  ^  bjiic-bota  ajmne 
man  jeojme  on  aejbpilcon  enbe. 
^  pyjibunja  eac.  j|  j'Cip-pypi- 
bunja  ealj-pa.  a  )7onue  ]?eajip 
pi.  [-pa  ppa  man  jepaebe  poji 
jemaenelicjie  neobe  '.  * 


C,  XXXII "  And  let  *  burh- 

bots '  and '  bric-bots '  be  commenced 
on  every  side,  and  the  armaments 
also,  and  naval  armaments  in  like 
manner,  always  when  there  may  be 
necessity :  so  that  the  common  need 
be  provided  for." 


7^  Ancient  Laws  and  Institutes  of  England,  Gloss,  voc.  Trinoda  Necessitas. 
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Again,  in  the  laws  of  King  Cnut. 


Idiy  If  )7onne  j'eo  pojiulb- 
cunbe  jejiaebnef  ]7e  ic  pille 
mib  mman  pitenan  jiaebe  "p 
man  healbe  Ofeji  eall  Gnjla- 
lanb  !  • 

Cap.  X.  "Knb  bujih-bota  ^ 
bpcj-bota  ^  j'cip-poji^unja 
ajmne  man  jeojine.  ^  yy]\- 
bunja  eac  j'pa  a  J>onne  J^eajij: 
]y  poji  jemsenelicjie  neobe  !  * 

Cap.  lxvi.  Inp  hpa  bujili- 
boce  6p])e  bjncj-bote  oJ^J^e 
pypib-pajie  po]a]'itte  jebete  mib 
hunb-tpelptijum  j'Cill . ;  )?am 
cynmjce  on  Gn^la-laje  ^  on 
Dena-laje  j-pa  bit  aepi  jtob  !  • 


"  This,  tlien,  is  the  secular  ordi- 
nance which,  by  the  counsel  of  my 
*  Witan,'  I  will  that  it  be  obsei-ved 


over  all  England. 


C.  X.  "  And  let  '  burh-b5ts'  and 
'  bricg-bdts,'  and  *  scip-forthungs,' 
be  diligently  set  about ;  and  '  fyr- 
dungs '  also,  whenever  it  is  requisite 
for  our  common  need." 

C.  LXVI.  "  If  any  one  neglect 
'bui*h-bot,'  or  '  bricg-bot,'  or  '  fyrd- 
fare,'  let  him  make  '  bot '  Avith  one 
hundred  and  twenty  shillings  to  the 
king  by  English  law,  and  by  Danish 
law  as  it  formerly  stood." 


And  from  the  '  Rectitudines  singularum  Personarum ' 

Dei^eNes  L^cnu.so 


Dejenej'  laju  ip  f  he  jy 
hi]'  boc-jiibce]'  pyji^e.  ^  f  he 
Spieo  ^mc  op  hip  lanbe  bo. 
pyjib-paejielb.  ^  bujih-bote  "j 
bpiic-jej^eojic 


"Taini   lex   est,    ut   sit   dig 


nus 


rectitudine  testamenti  sui,  et  ut  ita 
faciat  pro  terra  sua,  scilicet,  ex- 
peditionem,  burhbotam  et  brig- 
botam " 


Which  may  be  thus  rendered  into  English. 

*' Thane's  law  is,  that  he  be  worthy  to  make  his  will  [boc-piht]  and  he 
perform  three  things  for  his  land,  military  service,  repaii's  of  fortresses,  and 
of  bridges." 

Having  thus  shown  that  the  Trinoda  Necessitas  has  existed 
from  the  earliest  estabhshment  of  our  Jutish  ancestors  in 
Britain,  we  proceed  to  a  historical  illustration  of  those  three 


^  Ancient  Laws  and  Institutes  of  England,  p.  185. 
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iin])ortaiit  luitioiinl  burthens — 1.  Bjiic;z;e-l)6t,  subdivided  into 
its  two  brandies  of  brid<>;es  and  highways — II.  Bujii^-boc,  tlie 
castles  and  fortresses — and  III,  Fy]>^,  the  military  foree  of  tlie 
kingdom. 

And,  Jlrsilij,  as  to  Bridges,  and  tlie  provision  made  by  our 
A.-Saxon  ancestors  for  their  maintenance,  described  by  the 
several  names  of  '  Pontis  constructio' — Bjuc-boce — Bjuc-bota 
— Bjiicj-bota — Bjuc-jepeojic. 

In  the  infancy  of  society,  and  at  the  earliest  dawn  of  civi- 
lisation, the  passage  of  rivers  and  streams  by  men  or  cattle 
could  only  be  effected  by  swimming,  where  the  waters  were 
deep — by  fording,  where  they  were  shallow.     Accordingly, 
we  find  that  our  most  antient  towns  and  villages  are  located 
at  or  near  the  fords  of  rivers,  from  which  also  they  derive 
their   names — as  Cray/br^^,  Dart/brc/,  ^xmford,  Ashetis/br^^^ 
(hodie  K^ford)  Bromp/br^/^,  Ailes/or^/i?,  Eynes/6>r<:/i?,  Ford\Yic 
(hodie  Fordioich,  the  town  or  hamlet  at  the/or^:/),  and  many 
others  in  Kent.     But,  as  civilisation  advanced,  ferries  were 
established ; — and  when  the  grand  military  ways  were  esta- 
blished in  Britain  by  the  Romans,  bridges  wo  aid  in  most 
instances  supply  the  place  of  the  more  antient  fords   and 
ferries,  and  would  be  erected  at  or  in  their  immediate  vicinity. 
We  need  not  stop  to  inquire  into  the  provision  made  by  our 
Roman  invaders  for  the  maintenance  of  their  public  bridges. 
But,  from  the  preceding  extracts  from  antient  Saxon  registers 
and  laws,  we  learn  that  the  building  and  repairing  of  bridges 
is  a  public  burthen  to  which  all  lands,  of  whatever  tenm^e,  are 
subject  and  liable.     This,  therefore,  must  have  been  effected 
either  by  the  personal  labour  of  the  landholders  in  the  imme- 
diate vicinity  of  the  bridges,  or  by  a  general  contribution  from 
the  whole  body.     But  it  appears  that  even  in  the  Saxon 
times,  individuals,  as  well  as  the  inhabitants  of  certain  districts, 
were  personally  bound,  by  reason  of  tenure,  custom,  or  antient 
prescription,  to  maintain  certain  bridges,  or  parts  of  bridges. 
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The  most  celebrated  record  of  "the  wondrous  art  pontifical" 
in  Kent,  is  that  of  the  bridge  over  the  river  Medway,  at 
Rochester,  and  its  history  will  throw  considerable  light  upon 
this  interesting  subject. 

From  Lambard^^  we  learn  that  the  most  antient  bridge 
recorded  in  history  was  of  timber,  that  it  "  was  fiered  by 
Simon  the  earle  of  Leicester,  in  the  time  of  King  Henrie  the 

third and  not  fully  twenty  yeeres  after,  it  was  borne 

away  with  the  ise  in  the  reigne  of  King  Edwarde  his  sonne." 
The  history  of  that  antient  bridge  is  preserved  in  the  following 
records,  of  which  the  first  is  taken  from  the  Textus  Boffensis  ; 
the  second  is  "  exemplified  out  of  an  auncient  monument  of 
Christ  Church  in  Canterbury,"  and  the  text  of  both  is  taken 
from  Lambard. 


Di]'  1]'  j^aejie  bjiicae-jepeojic 
on  l^jiofecaej'tjie ; 

y^eji  fynbon  jenamob  ]7a  lanb 
fe  man  hi  oj:  ycds  peopcan ; 

I.  ^pej^c  )78epe  bupjebipcop 
jiaeh^  on  J?  one  eapm  to  pepcene 
J?a  lanb  pepan.  "3  );peo  jypba  fco 
J7ilhanne.  ^  iij  jylla  co  lyc- 
canne ;  f  ip  op  hopcptealle.  "^ 
op  Cucclej'Cane.  ^  op  ppmon- 
bepbypij.  "3  op  Scoce ; 

II.  Donne  peo  o)?pep  pep 
jehypa^  to  jylhnjeham.  ^  to 
Caetham.  "^  an  jypbe  to  ]?illi- 
anne.  anb  iij  pylla  to  leccanne ; 

III.  Donne  peo  )7pibbe  pep 
jebypa^  ept    J^am    bipcope.    ^ 


"  This  is  tlie  bridgewoorke  at 
Rochester. 

Here  be  named  the  landes  for 
which  men  shall  woorke. 

I.  That  the  bishop  of  the  citie 
taketh  on  [beginneth]  that  end  to 
woorke  the  land  peere :  and  three 
yardes  to  planke,  and  iii.  plates  to 
laye :  that  is,  from  Borstall,  and 
from  Cuckstane,  and  from  Frends- 
byry  and  Stoke. 

II.  Then  the  second  peere  belong- 
eth  to  Gyllingham,  and  to  Chetham, 
and  one  yarde  to  planke,  and  iii. 
plates  to  laye. 

III.  Then  the  thirde  peere  belong- 
eth  againe  to  the  same  bishop,  and 


81  Peramb.  of  Kent,  p.  382. 
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]>piNSc  licjilj:  j^y]\h  to  j^illmnne. 
^  iij  jyllji  to  lecccinu'.  oy:  ))ea- 
lini;au.  ^  oj:  tjiocejcliue  ^  O]: 
GDeallmjaii.  ^  oy  pliote.  ^ 
oy:  8tane.  ■;)  oj:  punbene.  ^  oy 
pilclienliara  ; 

IV.  Donne  ij-  jeo  yeo]\^e 
paep  ])xy  cnijej-.  ^  yio]\^e  huly 
jyjib  to  Jjillanne.  ^  iij  jylla  co 
leccanne  oy  se-^]eyyo]\ba.  j  oy 
eallan  j^am  laej?e  J^e  J^ejito  li)?.  •;) 
oj:  u}:anhylle.  "j  oj:  Aclea.  ^ 
oy  j?am  8malanlanb.  "j  oy  Cu- 
j'lncune.  ^  O}:  bubejlanbe.  3  oj: 
Eryjleajibejlanbe.  "j  op  pul- 
beham.  "j  oj:  buphham.  -j  oj: 
Acclej'j'e.  ^  oy  hojijrebe.  ^ 
oy  ye3]\u\e-^e.  ^  oy  Cejijcane. 
■J  oj:  Cealce.  ^  oy  J^ennliyjijre. 
■J  op  ^bune; 

V.  Donne  ij-  peo  yiyte  pejx 
]>sey  Ajicebij'copej*.  to  Ppote- 
ham.  ^  to  OOaejI^anftane.  -^  to 
poj^pmjebypan.  3  to  Netlej*- 
tebe.  ^  to  ]7am  tpam  Peccbam. 
•J  to  J^aejelholte.  ^  to  GOejian- 
pypf'e.  ^  to  LiUanbupnan.  ■;) 
to  Spanatune.  "j  to  Oppaham. 
•;}  to  Dictune.  ^  to  pejtep- 
ham.  ^  iiij  jyjiba  to  J7illanne.  ■j 
iij  8ylle  to  leccanne ; 

VI.  Donne  ip  jyo  peoxte  pep 
to  Dolinjabupnan.  ^  to  eallan 
)7am  lae)7e.  ^  iiij  jypba  to  f>el- 
lienne.  ^  iiij  jylla  to  leccenne ; 

VII.  VIII.  Donne  ij-  jyo 
]70ue]7e  "^  jyo  eahte]7e  pep  to 


three  yiirdcs  lacking  a  lialfc  [and  two 
yardes  and  a  halfe]  to  plank(;,  and 
iii.  plates  to  lay  of  [from]  Hailing 
and  of  Frosclif :  and  of  Mailing,  and 
of  b'lecte,  and  of  Stone,  and  of  Pyn- 
dene,  and  of  Falkenliani  [Fakliam] . 

IV.  Then  is  the  fourth  peere  the 
kinges,  and  iii.  yardes  and  a  halfe 
to  planke,  and  iii.  plates  to  laye  of 
Ayleford,  and  of  all  that  lathe  [Imn- 
dretli]  that  thereunto  lyeth,  and  of 
Ouenhille,  and  of  Acley  [Okeley] 
and  of  Smalland  and  of  Cosyngton, 
and  of  Dudslande,  and  of  Gisleards- 
land,  and  of  Woldham,  and  of  Bur- 
ham,  and  of  Acclesse,  and  of  Hor- 
stede,  and  of  Farley,  and  of  Teston, 
and  of  Chalke,  and  of  Henhyi'st, 
and  of  Edon. 

V.  Then  is  the  fifte  peere  the 
archbishops  to  Wrotham,  and  to 
Maydstone,  and  to  Wateringbyrie, 
and  to  Nettlested,  and  to  the  two 
Peckams,  and  to  Haselholte,  and 
to  Merewoiih,  and  to  Layborne,  and 
to  Swanton,  and  to  Ofham,  and  to 
Dytton,  and  to  Westerham,  and 
foure  yards  to  planke,  and  iii.  plates 
to  laye. 

VI.  Then  is  the  sixte  peere  to 
HoHngbome,  and  to  all  that  lath. 
And  foure  yardes  to  planke,  and 
foui'e  plates  to  laye. 

VII.  VIII.  Then  is  the  seuenth 
and  the  eight  peere  to  the  men  of 


■';wi.,.  a;ji«i>i<iM',M»i«wnwii 
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l^opajumlanb    to    pyjiceune.    j  Hoo  to  woorke.     And  foure  yardes 

fypte    healj:   jypb   to  J^illaime.  j     and  a  lialfe  to  planke,  and  sixe  plates 

^   VI  jylla  to   lyccanue ;  ^^  K^'^- 

IX.     Donne    ij-  jyo    ni5a];a  IX.  Then  is  tlie  nyntlie  peere  the 

peji   ]}3ey    iEjicebij'Cope]'.    f    ly  \     archbishops,  that  is  the  land  peere 

jyo    lanb    pep    aet     ]?am    pej't  I     at  the  west  ende :  to  Eleete,  and  to 

eenbe;  to  pliote.  ^  tohiy  clype.  j     his  ClifFe  [Byshop's  Cliffe]  and  to 

^  to  J^ehliam.  ^  to  benetune.  |     Higham:   and  to  Denton:   and  to 

^  to  COelantune.  ^  co  I^Mubej--  |     Mylton,  and  to  Ludsdowne,  and  to 

bune.    :j    to    OOeapeliam.    :\    to  !     Mepham :  and  to  Snodland :  and  to 

8nobilanbe.   :j  to  beplmjan.   :]  |     Berling,  and  to  Paddlesworthe,  and 
to    peable]'pypj?e.    "^    ealla    ^a 
bsenepapu ;     '-}    iiij    jypba     to 
•SiUianne.   ";)  ^pyo  jylle  to  lec- 
cane ; 


to  all  that  Valley  men :  and  foure 
yardes  to  plancke  :  and  three  plates 
to  laye." 


"  Usee  descriptio  demonstrat  aperte,  unde  debeat  pons  de  Eouecestra 
restaurari,  quotiens  fuerit  fractus. 

I.  Primum,  eiusdem  ciuitatis  episcopiis  incipit  operari  in  oriental!  brachio 
prima  peram  de  terra :  deinde  tres  virgatas  plancas  ponere  et  tres  suliuas.  i. 
tres  magnas  trabes  supponere .  et  hoc  faciet  de  Borchastalle,  et  de  Cuclestana, 
et  de  Freondesbiria,  et  de  Stoche. 

II.  Secunda  Pera  pertinet  ad  Gillingeham,  et  ad  Caetham :  et  unam 
virgata.  plancas  ponere,  et  iij.  snliuas  supponere. 

III.  Tertia  Pera  pertinet  iterum  ad  episcopum  eiusdem  ciuitatis  qui  debet 
ij.  virgatas  et  dimid.'  plancas  ponere:  et  iij.  suliuas  supponere:  et  hoc  iiet 
de  Heallinges,  Trottescliue,  MeaUinges,  Suthfieotes,  Stanes,  Pinnendene,  et 
Falceham. 

IV.  Quarta  Pera  pertinet  ad  regem,  et  debet  iij.  virgatas  et  dimid.' plancas 
ponere  et  iij.  suliuas  supponere.  Et  hoc  fiet  de  Eilesforda,  et  de  toto  illo 
Isesto  quod  ad  illud  manerium  pertinet :  et  de  supermontaneis,  et  de  Aclea, 
et  de  Smalaland,  et  de  Cusintune,  et  de  Dudesland,  et  de  Gislearde's  land, 
et  de  Wuldeham,  et  de  Burham,  et  de  Aclesse,  Horsteda,  Feamlega,  Terstane, 
Cealca,  Henhersta,  et  de  Hathdune. 

V.  Quinta  Pera  est  archiepiscopi,  et  debet  iiij.  virgatas  plancas  ponere,  et 
iij.  suliuas  summittere :  et  hoc  debet  fieri  deWrotham,  Msedestana,  Oteringa- 
beriga,  Netlesteda,  duabus  Peccham,  Hseselholte,  Mserewurtha,  LiUeburna, 
Swanatuna,  Offeham,  Dictuna,  et  Westerham. 

VI.  Sexta  Pera  debet  fieri  de  Holingburna,  et  de  toto  illo  Isesto  quod  ad 
hoc  pertinet :  iiij.  virgat.  plancas  ponere,  et  iij.  suliuas  supponere. 
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VII,  YIII.  Sopliiiuim  ci  oclaiuim  Pcram,  d('l)ciit  {'m-a'av,  homines  dc  lloii, 
ct  iiij.  ct  dimid.'  virgat.  plancas  ponere,  et  sex  suliuas  supponcre. 

IX.  Nona  Pcra,  qiuc  idtiina  est,  in  occidcntali  bracliio,  est  ilerum  arclii- 
episcopi :  iiij.  virr!;at.  planeas  pouere :  ct  trcs  suliuas  summittere  :  et  hoc  debet 
fieri  de  Nortlilleta,  Cliua,  Ilealdiam,  Denituna,  Meletuna,  Ifhidcs(hiiia, 
Meapeliam,  Suodihmda,  Berliiigcs,  Pcadl(;s\vorthe,  et  de  omnibus  iJlis 
liominibus  (pii  mauent  in  iUa  valle. 

Et  sciendum  est  (piod  oranes  illa3  suliuae  quae  in  ponte  iUo  ponentur, 
tantic  grossitudinis  debent  esse,  ut  bene  possint  sustinere,  omnia 
grauia  pondcra  superiacentium  plancarmUj  et  omnium  desuper  tran- 
seuntium  rcrum." 

Lambard  continues — 

"By  tliese  it  may  appeere  tliat  tliis  auncient  bndge  consisted  of  nine 
arches  or  pares,  and  conteined  in  length  about  twenty  and  sixe  roddes,  or 
yardes,  as  they  be  here  termed.  Toward  the  reparation  and  maintenance 
whereof,  diuers  persons,  parcels  of  lands,  and  townships  (as  you  see),  were  of 
dutie  bound  to  bring  stuffe,  and  to  bestowe  both  cost  and  labour  in  laying  it. 

"  This  dutie  grew,  either  by  tenure,  or  custome,  or  both ;  and  it  seemeth 
that  according  to  the  quantitie  and  proportion  of  the  land  to  be  charged,  the 
cariage  also  was  either  more  or  lesse. 

"  For  heere  is  expresse  mention,  not  of  townes  and  manors  onely,  but  of 
yokes  and  acres  also,  which  were  contributarie  to  the  aide  of  caiTying,  pitching, 
and  laying  of  piles,  plankes,  and  other  great  timber. 

"  And  heere  (by  the  way)  it  is  to  be  obserued,  that  so  much  of  the  worke 
as  ariseth  of  stone  and  earth  is  called  ^era,  of  the  Latine  woorde  petra ;  that 
the  great  ground  postes,  plates,  or  beames,  be  termed  sulUucs,  of  the  olde 
Saxon  woorde  8ylle  which  we  yet  euerie  where  knowe  by  the  name  of  a 
ff round  sille.  And  that  the  tables  or  boords  which  are  laid  ouer  them,  are 
named  j)lanca,  or  plankes." 

We  now  lay  before  the  reader,  from  the  record  at  Christ 
Church,  Canterbury — 

"  MEMOKANDUM  DE  PONTE  EOEFENSI,  &c. 

I.  Episcopus  Eoffensis  debet  facere  primam  peram  de  ponte  Roffensi  et 
debet  inuenire  tres  suUiues,  et  debet  plantare  tres  virgatas  super  pontem.  Et 
hoc  debent  facere  Borstal,  Cukelstan,  Frendsburie,  et  Stoke. 

II  Secunda  pera  debet  habere  tres  sull.  et  debet  plantare  unam  virgatam : 
et  hoc  debent  homines  de  GiUingham  et  de  Chetham. 

III.  Episcopus  Eoffensis  debet  facere  tertiam  peram,  et  debet  iij.  sull.  et 
plantare  duas  virgatas  et  dimid.'  Et  hoc  debetm*  de  Hailing,  Trockeseliue, 
Mailing,  Southflete,  Stanc,  Pinendene,  et  Falcham. 
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IV.  Quarta  pera  debet  tres  suH.  et  plantare  tres  virgatas.  Et  hoc  debent 
homines  de  Borgham  de  sex  sull.  et  de  Woldham  cum  Eoberto  Bassett  et 
socijs  suis,  et  cmn  E^oberto  Neue  de  trib.  sull.  de  Athle  una  sull.  de  Henherst 
dimid.'  suU.  de  Honden  quartam  partem  unius  sull.  de  Cusington  dimid.'  suU. 
de  Boncheld  dimid.'  suU.  De  Farleg  unam  suU.  De  Ethles  viginti  quinq. 
acras  :  de  Theiston  unam  sull.  De  Lose  vnam  sidl.  de  LiEinton  duas  suU. 
De  Stokebury  duas  sull.  De  Gliselardland,  de  Sinelond,  de  Dalelond :  De 
Lechebundlond,  De  Horsted,  De  Chelk. 

V,  Quinta  pera  pertinet  ad  archiepiscopum.  Et  debet  tres  sull.  et  plan- 
tare  quatuor  virgat.  Et  hoc  debetur  de  Wroteham,  Medestane,  Woteringbery, 
Netherlestede,  Pecham,  et  altera  Pecham,  Heselholt,  Mereworth,  Leybome, 
Swaneton,  OfFeham,  Dictone,  Westerham. 

VI.  Sexta  pera  pertinet  ad  hundredum  de  Heyhurne,  et  debet sull. 

et  plantare  iiij.  vii'gatas  :  et  hoc  debent  homines  de  Boxele,  scilicet  devij.  suU. 
et  dimid.'  sed  contradicunt.  Dimid.'  suU.  de  Dethling :  unam  sull.  et  dimid.' 
et  quartam  partem  unius  Thornham.  ij.  sull.  et  tertiam  quam  contradicunt: 
De  Aldington  unam  sull.  et  aliam  quam  contradicunt :  De  Stokebery.  ij.  sull.  de 
Eilnothington.  ij.  sull.  de  Bicknore.  i.  sull.  de  WidneseUe.  i.  suU.  de  Hobnge- 
bume.  vj.  sull.  de  quibus  Godinton  debet,  ij.  sull.  et  Bocton  Archiepiscopi 
dimid.'  suU.  de  Heberton  cum  Erensted.  i.  sull.  de  Lhedes.  iij.  sull.  de 
Herietesham  cum  Litlewrotham.  ij.  sull.  de  Wrenstede  dimid.'  sull.  de 
Wytheling  cum  Eastelne.  i.  sidl.  de  Lenham  iiij.  suU.  et  dimid.'  de  Longele 
cum  Otringdene.  ij.  sull.  et  dimid.'  de  Eastlenham.  ij.  sull.  deBoctone  Bauel- 
ingham.  i.  suU.  de  Hulecumb.  ij.  sull.  et  dimid.'  qua.  contradicunt.  de  Farbum 
dimid.'  sull.  et  dimid.'  qua.  cotradicunt.  de  Suthone.  vij.  suU.  et  dimid.'  de 
Otteham.  i.  sull.  de  Witherinton  dimid.'  sull.  Notandum  quod  adyj.  sull.  de 
Holingbome  debet  Boctone  dimid.'  sull.  Godinton.  ij.  suU.  Buccherst  dimid.' 
jug.  Wibendene  et  Hockebeiy  dimid.'  jug.  Wythyherst.  j.  juger.  Herindene 
dimid.'  juger.  HaUebroc  et  Herebertest  dimid.'  juger.  Bresing  iij.  jug. 
Beauerepair  dimid.' juger.  Stanbume  et  Thmmsted  dimid.'  jug.  Eiple  dimid.' 
juger.  Bradestrete  dimid.'  juger.  Brechendene  quartam  partem  unius  juger. 
Simon  de  porta,  v.  acras.  Gilebertus  de  Thrumstede.  xv.  acras.  Terra  Ospeck. 
V.  acras.  Thomas  supra  montem.  x.  acras.  Sara  de  Dene,  Robertus  de  Swan- 
dene  cii.  socijs.  xlv.  acras.  Bradherst.  iv.  juger.  Huking  dimid.'  jug.  Wodaeton. 
j.  jug.  Herst.j.  juger.  Heyhorne  dimid.' jug.  Lareye  dimid.' jug.  Grenewey. 
j.  jug.  Southgreney.  j.  jug.  Gerin  cum  socijs  dimid.'  jug.  Terra  Jacobi  de 
Hanney  dimid.'  juger.  Cotenetun  dimid.'  jug.  Nutemannestowe  et  terra 
BeUardi  dimid.'  jug.  Sheldesbourn  dimid.'  jug.  Snade  quartam  partem, 
Worham.  iij.  acras.  Bode.  v.  acras.  Simon  Cockel.  xxv.  acras.  Hseredes  Thomse 
de  la  Dane.  v.  acras.  Walterus  Larsone.  v.  acras.  Wilhelmus  CHue.  x.  acras. 

VII,  VIII.  Septima  et  octaua  pera,  pertinent  ad  homines  de  Hoo.  Et 
debent  sex  sull.  et  plantare.  iv.  virgat.  et  dimid.' 
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IX.  Nona  ])era  ])(n-liu(;t  ad  Arcliiepiscopuin,  v.i  iWwi.  iij.  siill.  c.i  ])laiitaro. 

iv.  vir<j;at.     VA  hoc  debet iir  do vi  Cliiie,  Ueigiiam,  I)(!iiiiitoii,  Melton, 

lllidesdon,  Mepeliani,  Snodeslond,  Bearlinges Pcadeleawortlie,  et  de 

omnibus  liominibus  in  cadeni  vallc."  "^ 

We  now  proceed  to  a  liistorical  account  of  "  The  Highways," 
behig  the  second  branch  of  the  pubUc  burden  or  duty  called 
Bjuc;i;-boca. 

The  learned  editor  of  the  treatise  of  Richard  of  Circncesfer  ^^ 
(App.  No.  1,  p.  472.),  in  treating  of  the  antient  British  roads, 
says : — 

*'  By  the  early  accounts  of  the  Britons,  it  appears  that  they  maintained  a 
considerable  foreign  commerce,  that  they  had  formed  towns  or  large  com- 
munities, and  used  chariots  for  warlike  and,  undoubtedly,  for  civil  pui'poses. 
Hence  it  is  evident  that  their  internal  communications  must  have  been  free 
and  numerous 

"  These  antient  ways  may  be  distinguished  from  those  subsequently  made 
by  the  Romans  by  unequivocal  marks  : 

"  I.  They  are  not  raised  or  paved,  nor  always  straight ;  but  often  wind  along 
the  tops  or  sides  of  the  chains  of  hills  which  lie  in  their  course. 

"  II.  They  do  not  lead  to  Roman  towns,  or  notice  such  toTvus,  except  when 
placed  on  the  sites  of  British  fortresses. 

"  III.  They  are  attended  by  tumuli  like  those  of  the  Romans,  but  usually 
throw  out  branches  which,  after  miming  parallel  for  some  miles,  are  remiited 
to  the  original  stem." 

The  British  ways  (according  to  the  same  learned  authority, 
ibid.  p.  476)  were  : — ■ 

"I.  The  Watling  Street,  or  Irish  road,  in  two  branches,  northern  and 
'southern. 

"  II.  The  Iknield  Street,  or  road  of  the  Iceni,  the  inhabitants  of  the 
eastern  coast. 

"  III.  The  Ryknield  Street,  leading  through  the  country  of  the  Upper 
Iceni  or  Coritani. 

"  rV".  The  Ermyn  Street,  leading  from  the  coast  of  Sussex  to  the  south-east 
part  of  Scotland. 

"V.  The  Akeman  Street,  or  intermediate  road  between  the  Iknield  and 
Ryknield  Street. 

®  We  have  not  thought  it  necessar>'  to  trouble  the  reader  with  an  EngHsh  translation  of 
these  two  Latin  descriptions  of  Rochester  Bridge,  as  the  English  translation  of  the  Saxon 
record  will  suffice. 

"■*   Bohn's  Antiq.  Library.  Lond.  1848. 
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"  VI.  The  Upper  Salt-way,  leading  from  the  salt-mines  at  Droitwich  to 
the  coast  of  Lincolnshire. 

"  VII.  The  Lower  Salt-way,  leading  fi-om  the  same  mines  to  the  south- 
eastern coast. 

"  VIII.  A  road  which  appears  to  have  skirted  the  western  coast,  as  the 
Ermyn  Street  did  the  eastern. 

"  Besides  these,  there  is  reason  to  conjecture,  from  several  detached  pieces, 
that  another  road  followed  the  shores  round  the  island." 

As  we  are  only  concerned  with  such,  of  these  antient 
British  ways  as  are  connected  with  Kent,  we  shall  only  notice 
those  called  Watling  Street  and  Ermyn  Street. 

"  Watling  Street. 

"  The  south-eastern  branch  of  the  Watling  Street  proceeded  from  Eich- 
borough,  on  the  coast  of  Kent,  to  Canterbury ;  and  from  thence,  nearly  in  the 
line  of  the  present  tui'npike,  towards  Eochester.  It  left  that  city  to  the  right, 
passed  the  Medway  by  diford,  and  ran  almost  straight  through  Lord  Darnley's 
Park  to  Southfleet.  It  bent  to  the  left  to  avoid  the  marshes  near  London, 
continued  along  a  road,  now  lost,  to  Holwood  Hill,  the  capital  of  the  Ehemi, 
and  then  followed  the  course  of  the  present  road  to  London.  Having  crossed 
the  Thames,  it  ran  by  Edgware  to  Verulam "  ^* 

"  Ermyn  Street 

"  Came  from  the  eastern  side  of  Scotland  ....  at  Catterick  it  divided  into 
two  branches  ....  the  eastern  branch  ran  ft'om  Catterick  ....  to  London. 
Here  it  again  divided  into  two  branches  ....  the  easterly  was  continued  by 
Bromley,  Holwood  HiU,  Tunbridge  WeUs,  Wadhurst,  Mayfield,  and  East- 
bourn,  to  Pevensey."  ^^ 

The  Romans  adopted,  for  the  most  part,  the  more  antient  * 
British  roads  upon  the  establishment  of  their  authority  in 
Britain.      This   will    appear   from   the   following   historical 
records  which  have  been  handed  down  to  us,  but  of  which 
we  shall  notice  so  much  only  as  relates  to  the  county  of  Kent. 


^  On  it  were  the  British  towns  Rhutupis,  Richborough ;  Durovernum,  Canterbury ; 
Durohrivo;,  Rochester  ;  Noviomagus,  Holwood  Hill ;  Trinohantum,  London  ;  Verolamium, 
St.  Alban's. 

^  On  it  were  the  British  towns  Trinohantum,  London;  Regentium,  or  Regnum, 
Chichester ;  Noviomagus,  Holwood  Hill ;  and  Anderida  Portus,  Pevensey. 


Consitcttitiincs;  Itnnctae. 

121                   1 

ANTONINI     ITER 

ANTONINUS'  ITINERARY  OF  BRITAIN.««                                1 

BRITANNIARUM. 

Iter  the  Second. 

Iter  II. 

SITES 

PRESUMED             ] 

English 

According  to  Ilorsley. 

SITES. 

Miles. 

A  Vallo  Al)  ^ 

From  tlic  Wall  to  Ricliborougli  in  Kent. 

POIITVM       >  M.P.CCCCLXXXI. 

481  miles. 

531  miles. 

^31 

RiTVPAS      ) 

A  Blato  BVLGIO   . 

Middleby 

Bulness 

12 

Castra  Explora- 

TORVM        .            .  M.P.  XII. 

Netherby 

. 

12 

LvGVVALLIO       .       .  M.P.  XII. 

Carlisle 

Carlisle 

12 

VOREDA          .             .  M.P.  XIV. 

Old  Penrith 

Whelp  Castle 

14 

BrOVONACIS       .       .  M.P.  XIII. 

Kirbythure 

Brough 

13 

VeRTERIS       .            .  M.P.  XIII. 

BmglijUnderStane- 
more 

Bowes 

13 

LaVATRIS            .       .  M.P.  XIV. 

Bowes 

Ovynford 

14 

CaTARACTONI           .  M.P.  XIII. 

Cataract 

Caterick  (near) 

13 

ISVRIVM           .             .  M.P.  XXIV. 

Aldborougli 

Aldborough 

24 

EbVRACVM          .       .  M.P.  XVII. 

York 

York 

17 

CaLCARIA      .            .  M.P.  IX. 

Tadcaster 

Tadcaster 

9 

Cambodvno     .      .  M.P.  XX. 

Near  Gretland 

Eland 

30 

MaNVCIO       .            .  M.P.  XVIII. 

Manchester 

Manchester 

28 

CONDATE             .       .  M.P.  XVIII. 

Near  North wich 

Middlewich 

23 

DEVA,Leg.xx.Vict.  m.p.  xx. 

Chester 

Chester 

20 

Bovio .           .           .  M.P.  X. 

Near  Stretton 

Queen  Hope 

10 

MeDIOLANVM    .       .  M.P.  XX. 

Near  Draiton 

Whitchurch 

20 

BVTVNIO         .            .  M.P.  XII. 

Near  Wem 

Wem,  near 

12 

VrICONIO            .       .  M.P.  XI. 

Wroxeter 

Wroxeter 

11 

VXACONA       .            .  M.P.  XI. 

Near  Sheriff  Hales 

0  cony  ate 

9 

^  Antoninus'  Itinerary  of  Britain  is  a  most  valuable  remain  of  antiquity.  It  was 
probably  composed  at  the  command  of  some  of  the  Roman  emperors  who  bore  the  name 
of  Antoninus,  though  some  additions  might  be  made  to  it  afterwards,  when  new  military 
ways  were  laid,  and  new  towns  and  stations  built.  It  seems  to  have  been  designed  in 
general  to  give  the  Roman  emperors  and  their  ci^il  and  mihtary  officers  a  distinct  idea  of 
the  situation,  extent,  and  principal  places  of  the  several  provinces  of  that  prodigious 
empire  ;  and  in  particular  to  be  a  directory  to  the  Roman  troops  in  then*  marches.  (Henry's 
Hist,  of  Britain,  vol.  ii,  Appv.  417  ;  Lond.  8vo,  1788.) 

16 
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ANTONINI 

ITER 

ANTONINUS'  ITINERARY  OF  BRITAIN. 

BRITANNIi^ 

.RUM. 

Iter  the  Second. 

Iter  II 

SITES 

presumed 

English 

according  to  Horsley. 

sites. 

Miles. 

Pennocrvcio  .     . 

M.P.  XII. 

Near     the     Eiver 
Penk 

Penkridge 

16 

Etoceto 

M.P.  XII. 

Wall,  near  LicMeld 

WaU 

12 

Mandvessedo 

M.P.  XVI. 

Mancester 

Mancester 

16 

Venonis 

M.P.  XII. 

Cleycester 

Claybrooke 

12 

Bennaventa  .     . 

M.P.  XVII. 

Near  Daventry 

Daventry 

20 

Lactodoro  . 

M.P.  XII. 

Towcester 

Towcester 

12 

Magiovinto    ,     . 

M.P.  XVII. 

Penny  Stratford 

Penny  Stratford 

16 

DVROCOBRIVIS 

M.P.  XII. 

Dunstable 

Dunstable 

12 

Verolamio      .     . 

M.P.  XII. 

St.  Alban's 

Verulam 

12 

SVLLONIACIS 

M.P.  IX. 

Brockley  Hills 

Brockley  HiE 

9 

LONDINIO           .       . 

M.P.  XII. 

London 

London 

12 

NOVIOMAGO . 

M.P.  X. 

Woodcote,     near 
Croydon 

Holwood  HiE 

15 

Vagniacis^7    .     . 

M.P.  XVIII. 

NortMeet 

Northileet 

18 

DVROBRIVIS 

M.P.  IX. 

Rochester 

Rochester 

9 

Dvrolevo        .     . 

M.P.  XVI. 

Milton 

Newington 

8 

DVROVERNO . 

M.P.  XII. 

Canterbmy 

Canterbury 

18 

Ad  Portvm  Eitv- 

PIS   . 

M.P.  XII. 

Eichborough 

Richborough 

10 

Iter  III 

Iter  the  Third. 

A  LONDINIO     AD 

Prom  London  to  the  Haven  at  Dovor. 

71 

Portvm  Dvbris 

M.P.  LXVI. 

A  LONDINIO 

,            , 

Prom  London 

DVROBRIVIS      . 

M.P.  XXVII. 

Rochester 

Rochester 

30 

Dyroverno . 

M.P.  XXV. 

Canterbury 

Canterbury 

26 

Ad   Portvm    Dv- 

BRIS 

M.P.  XIV. 

Dovor 

Dovor 

15 

^7  The  first  station  of  this  Iter  in  Kent. 
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A  N  T  0  N  I  N  1      1  T  I']  R 

ANTONINUS'  ITINERARY  OF  BRITAIN. 

•  BRITANNIARUM. 

Iter  the  Fourth. 

Iter  IV. 

SITES 

PRESUMED 

English 

According  to  Horslcy. 

SITES. 

Miles. 

A     LONDINIO    AD 

From  London  to  the  Haven  at 

PORTVM  LeMA- 

Lympne. 

72 

NIS             .            .  M.P.  LXVIII. 

A  LONDINIO     .            .            .       . 

From  London 

DVROBRIVIS            .   M.P.  XXVII. 

Eocliester 

Eochester 

30 

DVROVERNO      .       .  M.P.  XXV. 

Canterbury 

Canterbury 

26 

Ad   Portvm   Le- 

Lime   near   West- 

Lymne 

16 

MANIS        .            .  M.P.  XVI. 

hyth 

Another  Itinerary  of  Britain,  of  considerable  antiquity  and 
value,  is  that  of  Richard  of  Cirencester,  a  monk  of  West- 
minster, who  flourished  in  the  fourteenth  century.  In  his 
treatise  on  the  ancient  state  of  Britain  (book  i,  cap.  7),  he 
informs  us  that  "  his  Itinerary  is  collected  from  certain  frag- 
ments left  by  a  Roman  general" — alluding,  we  presume,  to 
the  above-mentioned  Itinerary  of  Antoninus.  "  The  order," 
he  continues,  "is  changed,  in  some  instances,  according  to 
Ptolemy  and  others,  and,  it  is  hoped,  with  improvement." 


ITINEEAEY  OF  EICHAED  OF  CIEENCESTEE. 

ITER  I. 


"  Ebutupis  prima  in  Britannia 
insula,  civitas  versus  Galliam  apud 
Cantios  sita  a  Gessoriago  Bononiae 
portUjUnde  eommodissimus  in  supra- 
dictam  insulam  transitus  obtingit 
ccccL.  stadia,  vel  ut  alii  volunt  xlvi. 
mille  passuum  remota. 

"  Ab  eadem  civitate  ducta  est  via 
*  Guetbelinga'  dicta,  usque  in  Se- 
gontium  per  m.p.  cccxxiiii.  plus 
minus,  sic  : 


"  Ebutupium,  the  first  city  in  tbe 
island  of  Britain  towards  Gaul, 
situate  amongst  the  Kentishmen, 
from  Gessoriagum,  the  haven  of  Bo- 
nonia,  whence  is  obtained  the  most 
convenient  passage  into  the  afore- 
said island,  distant  ccccL.  stadia,  or 
as  others  say,  XLVi.  miles. 

"From  the  same  city  the  way 
called  '  Watling  Street '  leads  to 
Caer-Segont  (near  Caernarvon)  for 
theleng-th  of  cccxxiiii.  miles,  more 
or  less,  as  follows  : 
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ANTIENT  AND  MODERN  NAMES  OF  THE  STATIONS.ss 


Corrected 

SITES 

ITER  I. 

Numbers. 

of  the  Stations. 

1 

A  Rliutupi  ducta  est  'Via  Guethelinga' 

From  Ridiborough  to 

dicta,  usque   in    Segontium,  per 

Caer-Segont,  by  the 

M.p.  cccxxiiii.  plus  minus,  sic : 

Watling  Street. 

2 

Cantiopolt,  quae  et  Duro- 

verno  .... 

X. 

XL 

Canterbuiy. 

3 

DUROSEVO             .           .      . 

XII. 

XII. 

Stone    Chapel   in  Os- 

4 

DUROPRIVIS     . 

XXV. 

XVI. 

pringe. 
Rochester. 

Deinde,  m.p.        .         .     . 

XXVII. 

XXVII. 

transis  Thamesin  intrasqu 

s  pro^dn- 

Then,  afterxxvii  miles. 

ciam  Flaviam  et  civitatem. 

you  pass  the  Thames, 

and  enter  the  Flavian 

province  and  the  city. 

5 

LoNDiNiUM,  Augustam, 

London. 

6 

SuLo  Mago    . 

VIIII. 

XII. 

On   the    site    of  IVIr. 
Napier's    house,    at 

7 

Verolamio  Municipio 

Unde  fuit  Amphibalus  et 
Albanus,  Martyres. 

XII. 

Villi. 

Brockley  Hill. 
VeiTdam. 
Whence  were  Amphi- 

balus   and  Albanus, 

Martp's. 

8 

FORO   DlAN^. 

XII. 

XII. 

Dunstable. 

9 

Magio  Vinio     .         .     . 

XII. 

XII. 

Old    Fields    south   of 
Fenny  Stratford. 

10 

Lactorodo     . 

XII. 

XVI. 

Berry  Mount  in  Tow- 
cester. 

11 

ISANTA  VaRIA      .            .       . 

XII. 

XII. 

Burnt  WaUs  near  Da- 
ventry. 

12 

Tripontio 

XII. 

XII. 

Near  Lilbouni. 

13 

Benonis    .         .        .     . 

vim. 

villi. 

High  Cross. 

^  Bohn's  edit,  of  Richard  of  Cirencester,  Appx.  p.  482,  and  by  him  taken  from  the 
Lond.  edit.  8vo,  1809. 
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ITER  I. 

Corrected 
Numbers. 

SITES 

of  the  StatioiiH. 

Hie  bisecatur  via,  al- 

Here  the  way  is  di- 

temtnimquc   ejus     bra- 
eliiiim    Tjiiiduiii    usque, 

vided  into  two,  of  which 
one    branch    leads    to 

altcruin    versus    V  irieo- 

Lincoln,  the  other  to 

nium  protenditur,  sic  : 

Wroxeter,  thus  : 

14 

Manduessuedo 

XII. 

XII. 

Manceter. 

15 

Etoceto    .         .         .     . 

XIII. 

XVI. 

Wall. 

16 

Pennocrucio 

XII. 

XII. 

On  the  Penk. 

17 

UXACONIA.            .            .       . 

XII. 

XII. 

Eed  Hillj  near  Oken- 

18 

VlUICONIO 

XI. 

XL 

yate. 
Wroxeter. 

19 

Banchorio        .         .     . 

XXVI. 

XXVI. 

Probably  Banchor. 

20 

Deva  Colonia 
Fines  Flavise  et  Secundse. 

X. 

XV. 

Chester. 

The  boundaries  of  [Bri- 
tannia] Flavia  and 
Secunda. 

21 

Varis        .         .         .     . 

XXX. 

XXVII. 

Banks  of  the  Clwdd, 
near  Bodfari. 

22 

CONOVIO 

XX. 

XX. 

Caer  Hun. 

23 

Segontio  .         .         .     . 

XXIIII. 

XXIIII. 

Caer-Segont,  near  Caer- 
narvon. 

ITER  XV.89 

5 

A  Londinio,  per  Clausentum 
in  Londinium  usque,  sic  : 

From  London,  through 
Bitteni,     again     to 

London. 

122 

Caleba,  m.p.  . 

XLIIII. 

XLIIII. 

Silchester. 

138 

ViNDOMI      .           .           .      . 

XV. 

XV. 

Near  St.  Mary  Bourne. 

139 

Venta  Belgarum    . 

XXI. 

XXL 

Winchester. 

140 

Ad  Lapidem       .         .     . 

VI. 

VI. 

Stoneham. 

^^  Richard  of  Cirencester^  Bohn's  edit.  Appx.  496. 
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Corrected 

SITES 

ITER  XV. 

Numbers. 

of  the  Stations. 

]41 

Clausento 

.    mi. 

IIIL 

Bittern    near 
ampton. 

South- 

143 

PORTU   MaGNO      . 

.       X. 

XV. 

Portchester. 

143 

Eegno     . 

.       X. 

XV. 

Chichester. 

144 

Ad  Decimum 

.       X. 

X. 

On  the  Amn. 

145 

Andeeida  Portu    . 

. 

XLV. 

Pevensey. 

146 

Ad  Lemanum 

.     XXV. 

XXV. 

On  the  Eother. 

147 

Lemaniano  Portu  . 

.       X. 

XX. 

Lymne. 

148 

DUBRIS 

.       X. 

X. 

Dovor. 

1 

Ehutupis  Colonia. 

.       X. 

XV. 

Eichborough. 

149 

Eegulbio 

.       X. 

Vim. 

Eeculver. 

2 

Cantiopoli 

.       X. 

X. 

Canterbmy. 

3 

DUROLEVI 

.   XVIII. 

XII. 

Stone   Chapel 
pringe. 

in  Os- 

150 

Mado 

.      XII. 

XVIIL 

On   the   bank 
Medway. 

of  the 

151 

Vagnaca 

.  XVIII. 

Vim. 

Barkfields    in 
fleet. 

South- 

152 

Novio  Mago 

.  XVIIL 

XV. 

Holwood  HiU. 

5 

LONDINIO 

.      XV. 

XV. 

London. 

Traces  of  other  antient  British  and  Roman  roads  have 
been  discovered  in  Kent.  These  were  adopted  by  the  Saxons, 
and,  with  the  pubUc  bridges,  formed  that  portion  of  the 
"  Trinoda  Necessitas"  comprised  under  the  general  designa- 
tion Bjiicje-bot  (pontis  constructio).  This  burthen  has 
descended  to  us  from  our  A. -Saxon  ancestors,  and  from  it 
we  derive  our  present  system  of  laws  for  the  maintenance  of 
the  public  highways. 

The  public  roads  and  bridges  were  generally  maintained  by 
the  counties  in  which  they  are  situated ;  and  this  law  con- 
tinues to  the  present  day  with  respect  to  public  bridges, 
except  in  those  instances  only  in  which  some  persons,  spiritual 
or  temporal,  corporate  or  not  corporate,  are  bound  to  repair 
them  by  reason  of  their  lands  or  tenements,  or  by  reason  of 
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usage  and  prescri[)tion,  of  which  wc  have  seen  a  remarkable 
instance  in  the  case  of  the  bridge  at  llochcster. 

Since  the  division  of  counties  into  parishes  (and  w^hich  took 
place  much  earlier  in  Kent  than  in  the  other  kingdoms  of  the 
Saxon  Octarchy),  the  general  charge  of  repairing  all  highways 
is  thrown  by  the  connnon  law  upon  the  occupiers  of  the  lands 
in  the  parish  wherein  they  are ;  but  particular  persons  may  in 
this  case,  as  well  as  in  that  of  bridges,  be  bound,  by  reason 
of  tenure  or  prescription,  to  repair  them ;  but  if  there  be  no 
parish,  toAvnship,  or  person  thus  bound  to  repair  them,  then 
these  extra-parochial  highways,  like  the  public  bridges,  must 
be  maintained  by  the  county  at  large. 

An  instance  of  this  peculiarity  occurs  in  this  county,  upon 
the  site  of  the  antient  '  Guethelinga  Via,'  or  Watling  Street. 
That  part  of  the  present  turnpike-road  from  Canterbury  to 
Rochester  which  passes  through  the  antient  royal  forest  of 
Blean,  lies  in  an  extra-parochial  district,  now  called  the  Yill 
of  Dunkirk,  and  was  always  maintained  by  the  county  at 
large,  until  the  year  1812,  when,  by  an  act  of  the  legislature, 
it  was  incorporated  with  the  Chatham  and  Canterbury  road, 
and  is  maintained  by  the  general  funds  of  that  trust.  But 
should  the  act  of  Parliament  be  permitted  to  expire,  the 
burthen  of  maintaining  it  will  again  devolve  upon  the  county 
at  large,  according  to  the  antient  "  Trinoda  Necessitas,''  or 
common  law  of  the  realm. ^^ 


^  In  closing  our  history  of  the  public  roads,  we  think  it  right  to  notice  an  inaccuracy  in 
the  Map  of  Antient  Britain,  published  by  the  Society  for  Useful  Knowledge,  in  1834. 
It  describes  a  branch  of  the  '  WatUng  Street'  as  leading  direct  from  Durovernum  (Canter- 
bury) to  Regulbium  (Reculver) .  No  such  Roman  road  ever  existed.  The  error  may 
probably  have  arisen  from  the  xvth  Iter  of  Richard  of  Cirencester,  for  which  there  is  no 
authority.  It  is  contradicted  by  that  of  Antoninus,  which  shows  that  branches  of  the 
WatUng  Street  led  only  to  Rhutupium  {Richborough),  Dubris  (Dovor),  and  Lemanis 
{Lymne) ;  but  there  was  no  branch  to  Regulbium  {Reculver).  Nor,  indeed,  could  any  such 
road  to  Regulbium  have  existed  in  the  Roman  period,  inasmuch  as  a  great  portion  of  the 
intermediate  country  was  an  impassable  morass.  If  a  Roman  cohort  w^ere  required  to  march 
from  Regulbium  to  Canterbury,  it  must  have  sailed  down  the  Wantsum  estuary  to  Rich- 
borough,  and  thence  marched  to  Canterbury. 


]28  (lonsuetutimes  3Sanciae. 

The  second  portion  of  the  "  Trinoda  Necessitas "  which 
requires  our  attention  is  Buji^-boc  (the  maintenance  of  the 
Castles  and  Fortresses). 

Kent  is  pecuharly  rich  in  the  remains  of  antient  British 
cities,  and  of  Roman  castra,  fortresses,  and  stations,  as  Rhutu- 
pium  [Bicliborougli),  Dabris  {Dovor),  Lemanis  {Lymne), 
Durobrivis  {Bochester),  Vagniacis  i^ncertahi),  Durolevo  {un- 
certahi),  Anderida  (the  antient  British  city  was  at  Newenden, 
in  Kent,  but  the  antient  Moman  fortress  of  that  name  is  at 
PevenscT/,  in  Sussex),  and  Caer  Ceint,  Durwhern,  Durovernum 
or  Dorobernia,  Eanc-pajia-byjiij  (Canterbury),  to  which  the 
Britons  retired  after  their  unsuccessful  conflict  with  Julius 
Csesar  on  the  banks  of  the  Lesser  Stour.^^ 

As  these  were  maintained  at  the  public  charge  in  precisely 
the  same  manner  as  the  public  bridges,  it  is  unnecessary  to 
dwell  more  at  length  upon  this  branch  of  the  "Trinoda 
Necessitas." 

We  therefore  proceed  to — 

The  tJdrd  branch  of  the  "  Trinoda  Necessitas,"  Fyjib  (Expe- 
ditio  contra  host  em,  or  Military  Service). 

From  the  antient  records  already  noticed,  we  find  that  all 
proprietors  of  land  were,  from  the  earliest  times,  compelled  by 
the  obligation  of  their  tenure  to  military  service  for  defence 
of  the  realm ;  and  not  only  were  the  landed  proprietors,  but 
all  freemen  among  the  Anglo-Saxons  (except  the  ministers  of 
religion)  were  trained  to  the  use  of  arms,  and  were  obliged  to 
take  the  field,  under  the  severe  penalty  of  forfeiting  their 
lands,  and  of  paying  a  heavy  fine  in  case  of  disobedience,  and 
that  they  might  be  expert  in  the  use  of  their  arms,  when 
called  out  into  actual  service,  the  freemen  of  each  tithing. 


91  See  the  author's  paper,  on  '  The  Celtic  or  Antient  British  Mound,  called  the  Dane  John 
Hill,  at  Canterbury.'  {Gloucester  Congress  Volume  of  the  British  Archaeological  Associa- 
tion, 1846,  pp.  136-148.) 
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Iiiindrcd,  and  county  were  a})poiiitcd  to  meet  at  c(3rtam  stated 
times  and  i)laces  for  the  exercise  of  arms  ;  and  there  was  to  be 
one  general  review  of  all  the  arms  and  armed  men  in  all  the 
counties  of  England,  upon  one  day  in  the  month  of  May,  that 
there  might  be  no  possibility  of  imposing  upon  the  public  by 
lending  arms  to  each  other.  And  they  came  to  their  hundred 
and  county  courts,  and  other  pubHc  meetings,  in  arms,  for 
wdiich  reason  these  meetings  were  commonly  called  '  wapen- 
takes,' or  the  touch  of  arms. 

The  lands  granted  to  the  church  were,  as  we  have  seen, 
subjected  to  the  same  military  services,  which,  however,  the 
clergy  performed  by  their  ceorls,  or  free  tenants. 

The  civil  and  military  government  of  the  Anglo-Saxons 
were  perfectly  similar,  and  executed  by  the  same  persons. 
The  king  was  commander-in-chief  of  the  whole  army,  an  office 
which  he  commonly  executed  in  person,  but  sometimes  by 
substitute,  who  was  called  the  Eynmjej^-holb,  or  J^ejietoja,  i.  e. 
"  The  Leader  of  the  Army."  The  Galbojiman,  or  Heretoga,  of 
each  county  commanded  the  troops  of  each  county,  which 
formed  a  complete  battalion,  and  were  subdivided  into 
trithings,  commanded  by  the  trithingmen,  and  these  into 
hundreds,  commanded  by  the  hundredaries,  and  these  again 
into  tens,  commanded  by  the  decennaries,  who  w^ere  com- 
monly called  sithcundmen,  or  conductors,  when  they  acted  in 
their  military  capacity. ^^ 

When  they  came  to  action,  they  commonly  formed  their 
infantry  into  a  figure  called  a  sow's  head,  or  hollow  v)ed(/e. 
This  figure  was  used  by  the  Franks,  Saxons,  and  all  the  other 
northern  nations.  They  form  their  troops  into  the  figure  of 
a  wedge,  or  of  the  Greek  letter  a,  the  point  of  which  towards 
the  enemy  is  very  sharp,  and  the  sides  gradually  diverge,  by 
which  it  becomes  broadest  at  the  rear.     The  ranks  on  all  the 

^  The  reader  will  have  remarked,  that  in  the  Jutish  kingdom  of  Kent  the  divisions  are 
lathes,  hundreds,  and  boroughs. 
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three  sides  are  very  compact,  and  the  men,  standing  with 
their  faces  outwards,  and  their  backs  towards  the  empty  space 
in  the  middle,  form  a  kind  of  rampart  with  their  shields. 
When  an  army  was  composed  of  several  distinct  battalions,  or 
the  troops  of  several  different  counties,  under  their  respective 
ealbojimen  and  inferior  officers,  they  often  formed  as  many  of 
these  hollow  wedges  as  there  were  battalions  at  proper 
intervals.  ^^ 

We  will  conclude  this  subject  with  extracts  from  the  Saxon 
Chronicle  relating  to  Kent,  and  which  show  the  efforts  of 
our  Saxon  ancestors  to  defend  their  country  from  foreign 
aggression. 

"  A.D.  787.  In  his  [K.  Bertric]  days,  first  came  three  ships  of  Northmen 
out  of  Hseretha-land  [Denmark],  and  then  the  re&oe  rode  to  the  place,  and 
would  have  driven  them  to  the  King's  Town,  because  he  knew  not  who  they 
were ;  and  there  they  slew  him.  These  were  the  first  ships  of  Danish  men 
which  sought  the  land  of  the  English  nation. 

A.D.  832.  This  year  the  heathen  men  ravaged  SJieppey. 

A.D.  838.  This  year  Herebert,  the  ealdorman,  was  slain  by  the  heathen, 
and  many  with  him  among  the  Marslimen  [Uomney  Marsh  ?] .  And  after- 
wards, the  same  year,  in  Lindsey,  and  in  East  Anglia,  and  in  Kent^  many  men 
were  slain  by  the  enemy. 

A.D.  839.  This  year  there  was  a  great  slaughter  at  London,  and  at  Canter- 
bury, and  at  Rochester. 

A.D.  851.  This  year  ....  King  Athelstan,  and  Elchere,  the  ealdorman, 
fought  on  shipboard,  and  slew  a  great  number  of  the  enemy  at  Sandwich,  in 
Kent,  and  took  nine  ships,  and  put  the  others  to  flight,  and  the  heathen-men, 
for  the  first  time,  remained  over  winter  in  Thanet.  And  the  same  year  came 
850  ships  to  the  mouth  of  the  Thames,  and  the  crews  landed,  and  took  Can- 
terhury  and  London  by  stoim. 

A.D.  853.  In  the  same  year  Ealhere,  with  the  men  of  Kent,  and  Huda, 
with  the  men  of  Surry,  fought  in  Thanet  against  the  heathen  army,  and  at  first 
they  were  victorious,  and  many  there  were  slain  and  drowned  on  either  hand, 
and  both  the  ealdormen  were  killed. 

A.D.  855.  This  year  the  heathen-men,  for  the  first  time,  remained  over 
winter  in  Sheppey. 

^^  See  Henry's  History  of  Britain,  vol.  iv,  book  2,  cap.  5,  aud  the  authorities  there 
cited,  from  which  this  account  of  the  Saxon  forces  is  principally  taken. 
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A.T).  865.  Tliis  year  the  lieaihen  anny  sat  down  in  Thanc.t,  and  made 
peace  with  the  man  of  Kent,  and  tlie  men  of  Ktid  promised  tJiem  money  for 
the  peace.  And  during  the  peace  and  the  promise  of  the  money,  the  army 
stole  away  by  night,  and  ravaged  all  Kent  to  the  eastward. 

[A.D.  876.  This  year  Hollo  overran  Nonnandy  with  his  army,  and  he 
reigned  fifty  years.] 

A.D.  885.  This  year  the  forementioned  army  divided  itself  into  two — the 
one  part  went  eastward,  the  other  part  to  Rochester,  and  besieged  the  city, 
and  wrought  another  fortress  about  themselves.  And  notwithstanding  this, 
the  toAvnsmen  defended  the  eity  till  King  Alfred  came  out  with  his  forces. 
Then  went  the  army  to  their  ships,  and  abandoned  their  fortress ;  and  they 
Were  there  deprived  of  their  horses,  and  soon  after,  in  that  same  manner,  de- 
parted over  sea ;  and  that  same  year  King  Alfred  sent  a  fleet  from  Kent  to 
East  Anglia.  So  soon  as  they  came  to  the  mouth  of  the  Stou7\^-^  there  met 
them  sixteen  ships  of  pii'ates,  and  they  fought  against  them,  and  captured  all 
the  ships,  and  killed  the  men. 

A.D.  893.  In  this  year  the  great  army,  about  which  we  fonnerly  spoke, 
came  again  from  the  eastern  kingdom,  westward,  to  Boulogne,  and  there  was 
shipped  ;  so  that  they  came  over  in  one  passage,  horses  and  all — and  they  came 
to  land  at  Lymne-moutJiy  with  two  hundred  and  fifty  ships.  This  port  is  in  the 
eastern  part  of  Kent,  and  at  the  east  end  of  the  great  wood  which  we  call  Andred. 
The  wood  is  in  length,  from  east  to  west,  one  hundred  and  twenty  miles,  or 
longer,  and  thirty  miles  broad.  The  river,  of  which  we  before  spoke,  flows 
out  of  the  "Weald.  On  this  river  they  towed  up  theii'  ships  as  far  as  the 
Weald,  four  miles  from  the  outward  liarbom*,  and  there  stormed  a  fortress  : 
within  the  fortress  a  few  churls  were  stationed,  and  it  was  in  part  only  con- 
structed. Then,  soon  after  that,  Hasten,  with  eighty  ships,  landed  at  the 
mouth  of  the  Thames,  and  wi'ought  himself  a  fortress  at  Milton,  and  the  other 
army  did  the  like  at  Appledore. 

A.D.  894.  In  this  year  ....  Hasten  was  then  come  there  [to  London] 
with  his  band,  which  before  sat  at  Milton,  and  the  great  army  was  also  come 
thereto,  which  before  sat  at  Appledore,  near  Limne-moufJi  ....  and  all  the 
slii]is  they  [the  English]  either  broke  in  pieces,  or  brought  to  London  or  to 
Rochester. 

A.D.  902.  And  the  same  year  was  the  battle  at  the  Hohne,  between  the 
Kentish  men  and  the  Danish  men. 

A.D.  980.  In  this  year  ....  was  Thanet  land  ravaged  by  a  ship-force, 
and  the  most  part  of  the  townsmen  slain  and  led  captive. 


^^  This  is  not  the  Kentish  river  of  that  name. 
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A.D.  994.  In  this  year  came  Olave  and  Sweyn  to  London  with  ninety-four 
ships  ....  they  then  went  thence,  and  wrought  the  utmost  evil  that  ever  any 
army  could  do,  by  burning  and  plundering,  and  by  manslaying,  both  by  the 
sea-coast  and  among  the  East  Saxons,  and  in  the  land  of  Kent^  and  in  Sussex, 
and  in  Hampshire. 

A.D.  999.  This  year  the  army  came  again  about  into  Thames,  and  then 
went  up  along  the  Medway,  and  to  Rocheste?'.  And  then  the  Kentish  forces 
came  there  to  meet  them,  and  they  there  stoutly  joined  battle ;  but  alas  !  that 
they  too  quickly  yielded  and  fled,  for  they  had  not  the  support  which  they 
should  have  had.  And  the  Danish  men  had  possession  of  the  place  of  carnage. 
And  then  they  took  horse,  and  rode  wheresoever  they  themselves  would,  and 
ftdl  nigh  all  the  West  Kentish  men  they  ruined  and  plundered. 

A.D.  1003.  In  this  year  the  king  ordered  all  the  Danish  men  who  were  in 
England  to  be  slain.  This  was  done  on  St.  Brice's  mass-day,  because  it  was 
made  known  to  the  king  that  they  would  treacherously  bereave  him  of  his  life. 

A.D.  1006.  And  then,  after  Midsummer,  came  the  great  fleet  to  Sandwich, 
and  did  all  as  they  had  been  before  wont',  they  ravaged,  and  burned,  and 
destroyed  wherever  they  went. 

A.D.  1008.  This  year  the  king  commanded  that  ships  should  be  speedily 
built  throughout  the  English  nation,  that  is,  then,  from  three  hundred  hides 
and  from  ten  hides  one  vessel,  and  from  eight  hides  a  helmet  and  a  coat 
of  mail. 

A.D.  1009.  In  this  year  were  the  ships  ready,  about  which  we  before 
spake,  and  there  were  so  many  of  them  as  never  before,  according  as  books  say 
unto  us,  had  been  among  the  English  nation  in  any  king's  days.     And  they 

were  aU  brought  together  to  Sandtvich Then  came,  soon  after  Lammas, 

the  vast  hostile  army,  which  we  have  called  ThurkiUs'  army,  to  Sandwich; 
and  they  soon  went  their  way  to  Canterhiry,  and  the  city  would  soon  have 
subdued,  if  the  citizens  had  not  first  desired  peace  of  them.  And  aU  the 
people  of  East  Kent  made  peace  with  the  army,  and  gave  them  three  thousand 
pounds. 

A.D.  1011.  In  this  year  the  aimy  ....  had  overrun  all  Kent  ....  and 
between  the  Nativity  of  St.  Maiy  and  St.  Michael's-mass,  they  besieged 
Canterbury,  and  got  into  it  through  treachery,  because  Elfmar  betrayed  it, 
whose  life  the  Archbishop  Elphege  had  before  saved.  And  there  they  took 
the  Archbishop  Elphege  ....  and  Abbat  Elfmar  they  let  go  away.  And  they 
took  there  within  all  the  men  in  orders,  and  men  and  women.  It  is  not  to 
be  told  to  any  man  how  many  there  were.  And  they  remained  within  the 
city  afterwards  as  long  as  they  would.  And  when  they  had  thoroughly 
searched  the  city,  then  went  they  to  their  ships,  and  led  the  archbishop  with 
them. 
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"  Was  then  captive  Misery,  wlusre  men  oft 

Ho  who  erewliHe  was  Ercwliilc  saw  hliss, 

Head  of  the  En^^lisli  race  In  that  hapless  city 

And  Christendom.  Whence  to  us  came  first 

There  might  then  be  seen  Christendom,  and  bliss 

'Fore  God,  and  'fore  the  world." 

And  they  kept  the  archbishop  with  them  so  long  as  until  the  time  that  they 
martyred  him 

A.D.  1013.  In  this  same  year,  before  the  month  of  August,  came  King 
Sweyn,  with  his  fleet,  to  Sandioich. 

A.D.  1014.  And  then  he  {Canute)  went  southward,  until  he  came  to 
Sandwich,  and  there  he  caused  the  hostages  to  be  put  on  shore,  who  had  been 
delivered  to  his  ftither,  and  cut  off  their  hands,  and  ears,  and  noses. 

A.D.  1015.  And  then,  during  the  same  time,  came  Kin^  Canute  to  Sand- 
wich, and  soon  after  went  about  Kent  into  Wessex. 

A.D.  1016.  Then  came  the  ships  to  Greenwich,  at  Rogation  days  .... 
and  soon  after  that  he  \K.  Edmund^  fought  against  the  army  at  Pen,  near 
GilUugham  ....  and  they  [the  enemy]  conducted  as  weU  their  ships  as  their 
droves  into  the  Medicay.  Then  King  Edmund  assembled,  for  the  fourth  time, 
all  his  forces,  and  went  over  the  Thames  at  Brentford,  and  went  into  Kent ; 
and  the  army  fled  before  him,  with  their  horses,  into  Sheppey ;  and  the  King 
slew  as  many  of  them  as  he  coidd  overtake.  And  Edric,  the  ealdorman,  went 
then  to  meet  the  king  at  Aylesford. 

A.D.  1017.  In  tliis  year  King  Canute  obtained  the  whole  realm  of  the 
English  race. 

A.D.  1029.  This  year  King  Canute  gave  to  Christ  Church,  at  Canterbury, 
the  haven  at  Sandwich,  and  all  the  dues  that  arise  thereof  on  either  side  of  the 
haven,  so  that,  lo !  when  the  flood  is  all  at  the  highest  and  at  the  ftdlest,  if  a 
ship  be  floating  so  nigh  the  land  as  it  nighest  may,  and  there  be  a  man 
standing  in  the  ship,  and  he  have  a  taper-axe  in  his  ...  .  ^^ 

A.D.  1066.  Then  came  William,  earl  of  Normandy,  into  Pevensey,  on  the 
eve  of  St.  Michael's-mass,  and  soon  after  they  were  on  their  way  they  con- 
structed a  castle  at  Hastings  port.  This  w^as  then  made  known  to  King 
Harold,  and  he  then  gathered  a  gi'eat  force,  and  came  to  meet  him  at  the 
estuary  at  Appledore,  and  William  came  against  him  unawares,  before  his 
people  w^ere  set  in  order.    But  the  king  nevertheless  strenuously  fought  against 


^  The  Chronicle  is  here  defective,  but  the  hiatus  may  be  suppUed  from  the  grant — 
"  I  grant  thereto,  for  the  sustenance  of  the  monks,  the  port  of  Sandwich,  and  all  the 
revenues  of  the  haven  on  both  sides,  whomsoever  the  ground  belongs  to,  from  Peppernesse 
to  Mearces-fleote,  so  far  as  a  taper-axe  can  be  thrown  from  a  vessel  afloat  at  high  water." 
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him,  with  those  men  who  would  follow  him,  and  there  was  great  slaughter 
made  on  either  hand.  There  was  slain  King  Harold.  ....  This  fight  was 
done  on  the  day  of  Calixtus  the  pope." 

We  will  now  inquire  into  the  tenures  in  the  forest  of 
Anderida,  a  subject  very  imperfectly  understood  by  our 
antiquaries. 

In  the  royal  grant  of  K.  Offa,  a.d.  dccxci  {ante,  p.  106),  we 
find  that  the  privilege  of  pannage,  or  the  feeding  of  hogs,  in 
the  royal  forests,  was  often  added  to  the  grant,  as  in  the  pre- 
sent case  : 

"  In  the  wood  which  is  called  Andred,  feeding  of  hogs  in  these  places,  Dim- 
malingdene,  Sandherst,  SwiJielmigdme,  and  in  the  woods  which  are  called 
BocJcholt,  mid  Blean,  Heanhric ;  and  another  between  the  ton*ent  called 
North-bourne  and  Aghne  Orgariswick  Treon,  and  the  pastui'age  of  one  flock 
near  Thanington,  and  of  fifty  hogs  at  SmeetJi.'' 

The  immanis  syha,  the  immense  and  vast  forest  of  Andred, 
or  Anderida,  was  not  confined  to  Kent,  but  extended  itself 
from  the  south  part  thereof,  quite  through  Sussex  into 
Hampshire.  ^^ 

According  to  the  Saxon  Chronicle  {ante,  p.  131) — 

"  The  wood  is  in  length  from  east  to  west  one  hundred  and  twenty  mUes, 
or  longer,  and  thirty  miles  broad." 

Somner  says — 

"  Its  name,  Anderida^  which  stiU  in  good  part  survives  in  Andred,  did  at 
least  for  and  through  many  centuries  of  years  after  the  Romans'  exit.  The 
Britains  called  it  Coid  Andred ;  the  Saxons  sometimes  simply  Andred^  other- 
while  Andredsherg  ,  and  Andredsicald,  which  latter  is  now  the  only  syllable  left 
surviving  in  the  place's  present  name,  the  Weald. 

"  In  Latine  it  is  found  of  old,  sometimes  called  Saltiis  Andred,  otherwise 
Sglva  Andred ;  here  Saltus  coimnunis,  there  Sglva  regalis,  and  the  like. 
Doubtless  in  those  days,"  continues  Somner,  "the  whole  Weald  appertained  to 
none  but  the  king,  acknowledging  no  private  lord  or  proprietor,  and  thence 
was  usually  called  Sylva  regalis.  So  in  royal  land-bocs,  or  donations  (for  I 
find  it  in  no  other  of  that  age)  wherein  this  or  that  pradiuni,  or  possession, 


^^  Somner's  Roynan  Ports  and  Forts  in  Kent,  p.  104. 
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tliis  or  thai  Ihnn,  scat  or  maiisioii,  out  of  the  IVeidd,  was  ^-ivcii  hy  ilic  kiii^, 
to  any  person  or  place  in  the  natiiro  of  what  since  is  It^rmed  a  manor  ^7  or 
lordship,  it  was  the  nsnal  custom  (for  the  better  coniph;ting  of  tlio  scat)  to 
accommodate  it  by  an  additional  grant  in  the  deed,  with  a  common  oifannaga, 
or  liberty  for  hogg-kccphiu,  or  ltO(jrj-feedlng,  in  tlic  Weald,  yet  not  at  large,  but 
with  a  limitation  usually,  and  with  reference  to  such  and  such  a  part  of  it,  one 
or  more  den  or  dens  in  their  term,  i.  e.  a  woody  valley,  or  place  yielding  both 
covert  and  feeding  for  eattel,  especially  swine. 

"And  scarce  any  grant  is  there,  in  either  the  church  of  Canterbury's, 
St.  Augustine's,  or  Rochester's  registers,  of  any  considerable  portions  of  land 
from  the  king  out  of  the  Weald,  without  the  addition  and  attendance  of  such 
a  liberty"  [of  which  he  adds  several  examples]. 

^^  Benhera  for  the  most  part,  sometime  Wealdbera,  was  the  usual  word  and 
expression  by  which  such  a  liberty  did  pass  and  was  conveyed.  For  an  in- 
stance or  two : — In  King  Offas  grant  of  IckJiam  to  Christ  Church,  anno  791.^^ 
Et  in  saltic  qui  dicltur  Andred,  pasciia  porcorum  in  Ids  locis,  Dunwalingden, 
Sandhyrst,  &c.  In  another  like  grant  of  his  of  Brasfield  to  St.  Austin's.  Bt 
ad  pasce^idum  porcos  et  pecora  et  jiimenta  in  Sylva  regali,  &c.  In  the  gift  of 
Lenham  to  the  same  place,  by  Kenewidf,  king  of  Mercia,  and  Cuthred,  king  of 
Kent,  anno  804 — t  xiii.  Denbepenbe  on  Anbpeb.  So  the  Saxon,  which 
the  chronicler  of  the  place  ^^  turns — xiii.  Bennas  glandes  portantes.  In  a 
gTant  of  land  about  the  river  Lhnen  to  Minster  Abbey  in  Thanet,  by  Ethelbert, 
the  son  of  Withred,  with  his  father's  consent — Pasciia  porcorum  in  Limen- 
wera-weald,  et  in  Wy-wera-weald,  &c.  These  were  parcels,  it  seems  (like  as 
Burg-wera-ioeald,  elsewhere  occurring,  also  was)  of  the  JVeald,  where  the  men 
of  these  three  laths,  since  called  Shipwey,  Scray,  and  St.  Austine  were  more 
pecidiarly  accommodated  with  the  liberty  of  pannage.^^^ 

"  In  the  grant  of  MersJiam  to  Christ  church  by  Eang  Ethelred — Jicbc  sunt 
pascua  porcorum  qua  nostra  lingua  Saxonicd  Denbera  vocamiis — i.  e.  Elfre- 
thingden,  Herbedingden,  Pafiingden,  Wirheringden,  Bleecingden,  &c.  In 
the  grant  of  Bromley  by  King  Ethelred  to  the  church  of  Rochester — et 
utilitatem  sylvarum  ad  eandem  terram  pertinentem  in  Andred,  &c.     In  that  of 


^7  It  seems  to  have  escaped  Somner's  recollection  that  manors  were  known  from 
the  earliest  establishment  of  the  Kentish  kingdom.  See  the  Charter  of  A.D.  dcxvi, 
ante,  p.  102. 

98  Ante,  p.  106. 

^  Thorn,  inter  X  Scriptores,  p.  1776. 

^^  This  appears  to  throw  some  hght  upon  the  nature  of  Folc-lanb.  It  would  seem  that 
land  of  that  tenure  was  held  of  the  king  in  common  by  the  men  of  the  latfi,  and  that  the 
Uberty  of  pannage  was  granted  to  them  as  such  commoners,  and  that  the  dens  so  granted 
bore  the  names  of  the  respective  laths — Lymen-wera-weald,  Wy-wera-weald,  Burg-wera- 
weald. 
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Trottesclyve  to  tlie  same  church  by  King  OfFa — ad  hanc  quoque  terram 
pertinent  in  diversis  locis  porcorum  pastm  —  i.  e.  Weald-bera,  ubi  dicitur 
Hobenspyc,  &c.  In  another  of  his  of  Beorwent,  now  called  Darent,  to  the 
same  church- — adjectis  Denberis  in  communi  saltu,  &c.  In  an  old  custom  of 
Newington  mannor  by  Sittingbourn— 56'^^ew  Bennas  in  sylva  qua  vacatur 
Wald."  (Somner's  Ports  and  Forts,  pp.  ]  08-110.^^^ 

Antiently  there  were  no  manors  in  the  Weald ;  none  are 

mentioned  in  Domesday — 

"  Yet  the  lands  lying  there  (when  once  cultivated  and  manured)  being 
appendant  to  and  depending  on  mannors  elsewhere,  the  tenants  in  respect  of, 
and  proportion  to  their  holdings  and  tenancies,  might  be,  and  were  lyable  to 
the  lord  of  the  manor  whereof  they  held  for  services  and  customs,  as  other 
tenants  elsewhere.  Por  besides  fealty,  suit  of  com't,  rehefs,  &c.,  these  local 
customs  and  services  frequently  occur,  gavel-swine,  scot-ale,  pannage,  gate- 
penny,  sumer-hus-silver,  corredy,  danger,  lef-silver,  or  lyef-yeld." 

We  will  conclude  our  notice  of  Anderida  by  an  attempt  to 
reconcile  the  long  existing  controversy,  and  conflicting  opinions 
of  antiquaries,  as  to  the  site  of  the  antient  city  or  station  of 
Anderida.  Some  antiquaries  fixing  it  at  Pevensey,  others, 
with  equal  pertinacity,  insisting  that  Newenden,  upon  the 
Rother,  is  the  true  site. 

We  think  the  problem  is  of  easy  solution,  and  that  upon 
a  careful  investigation  of  the  particulars  which  history  has 
handed  down  to  us,  it  will  appear  that  the  antient  British  city, 
Anderida,  was  at  Newenden,  and  the  antient  Roman  station 
or  castra  of  that  name,  was  at  Pevensey.  Both  were  situated 
within  or  upon  the  verge  of  the  "  Sylva  immanis  "  of  that 
name. 

The  two  most  recent  writers  upon  this  controverted  point 
— Mr.  Hussey  and  Mr.  HoUoway — have  treated  the  subject 
with  great  learning  and  abihty.  The  one  in  his  paper  "  On 
the  City  of  Anderida,  or  Andredes-ceaster,''  ^^^  arrives  at  the 

^0^  We  have  entered  the  more  fully  into  the  antient  tenures  in  Anderida,  as  we  are 
reluctantly  obliged  to  dissent  from  the  learned  Mr.  Kemble's  theory,  and  Ids  "  Com-t 
of  Dens." 

1^  Journal  of  the  Archaeological  Institute,  vol.  iv,  p.  203-217  ;  1847. 
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conclusion  that  "  Tcvcnscy  is,  and  l\;vcnsoy  alonc^,  can  he  the 
site  of  the  long-lost  Romano-British  city."  Tiie  other,  in  his 
History  of  Romnoy  Marsh,^^'-^  with  equal  precision  asserts  that 
"  Newenden  in  Kent  is  the  identical  spot  on  which  the  long- 
sought  city  stood."  Both  display  the  names  of  eminent  anti- 
quaries in  support  of  their  respective  hypotheses ;  and  both 
evince  equal  research  and  acumen  in  the  investigation. 

We  shall  attempt  to  reconcile  these  conflicting  opinions  by 
showing  that,  of  the  historical  passages  handed  down  to  us, 
some  relate  to  Pevensey,  while  others  are  applicable  to 
Newenden ;  but  neither  of  these  places  appears  to  fulfil  all  the 
conditions  which  those  histories  impose. 

We  will,  in  the  first  place,  consider  what  light  history  has 
tlu'own  upon  the  subject. 

The  most  antient  authentic  history  which  relates  to  Anderida, 
dates  from  the  later  period  of  the  Roman  settlement  in 
Britain. 

Ptolomy  of  Alexandria,  the  Geographer,  who  flourished 
under  the  emperors  Trajan,  Hadrian,  and  Antoninus  Pius, 
in  the  early  part  of  the  second  century — in  the  thh^d  chapter 
of  the  second  book  of  his  Geography,  gives  "  The  Position  of 
the  British  Island,  Albion."  He  makes  no  mention  of 
Anderida,  the  Romans  at  that  early  period  not  having  erected 
their  line  of  forts,  or  established  their  castra,  or  military 
stations,  which  at  a  later  period  were  placed  under  the  juris- 
diction of  the  "  Comes  Littoris  Saxonici  per  Britanniam." 

Our  notices  from  Ptolomy  will  therefore  be  short.  He 
gives  us — 

I.  "  The  description  of  the  northern  side,  beyond  which  is  the  ocean 
called  Deucaledonian"  [with  the  names  of  the  more  remarkable 
bays,  estuaries,  promontories,  and  rivers,  with  their  longitude  and 
latitude.] 

^•^^  History  of  Romney  Marsh,  with  some   Remarks  on  the  Situation  of  the  Antient 
Anderida.     Lond.  1849. 
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II.  *'  The  description  of  the  western  side,  which  lies  along  the  Irish  and 


Vergivian  seas. 


III. 


A  description  of  the  next  side,  lying  towards  the  south,  and  bounded 
by  the  British  ocean"  [which,  after  leaving  the  promontory  Dam- 
nonium,  or  Ocrinum,  the  Lizard,  proceeds  as  foUows] : — 

Mouth  of  the  Eiver  Cenion^^^    . 
Mouth  of  the  Eiver  Tamanis^^^ 
Mouth  of  the  Eiver  Isaca^^^ 
Mouth  of  the  Eiver  Alaenus^^^ 
Great  Haven,  Portus  Magnus  ^^^ 
Mouth  of  the  Eiver  TrisantoflioQ 
New  Haven,  Portus  Novus  ^^^ 
Promontory  Cantium^^^    . 


14. 

00. 

51. 

45. 

15. 

40. 

52. 

10. 

17. 

00. 

52. 

20. 

17. 

40. 

52. 

40. 

19. 

00. 

53. 

00. 

20. 

20. 

53. 

00. 

21. 

00. 

53. 

00. 

22. 

00. 

54. 

00.' 

In  describing  the  Roman  stations,  Ptolomy  proceeds  thus : 

"  Next  these  [the  Atrebatii]  and  in  the  most  eastern  part  are  the  Cantii, 
and  among  them  these  towns  : 

Londinimn  (London)    . 
Daruenum  (Canterbury)    . 
Eutupia  (Eichborough) 


20. 

00. 

54. 

00. 

21. 

00. 

53. 

40. 

21. 

45. 

54. 

00. 

10^  Supposed  to  he  Falmouth  haven,  so  called  from  the  British  word  '  Gencu,'  a  mouth, 
and  of  which  there  is  stiU  some  vestige  in  the  name  of  a  neighbouring  town — Tregony. 

105  The  river  Tamarus  stiU  retains  its  antient  name,  being  called  Tam-a-rav,  gentle 
river,  and  its  mouth  is  Plymouth  haven. 

106  The  river  Isaca,  or  rather  Isca,  is  the  river  Ex,  which,  passing  Exeter,  falls  into  the 
sea  at  Exmouth. 

107  The  river  Alaenus  is  supposed  to  be  the  river  Ax,  and  its  mouth,  Axmouth.  It  was 
perhaps  caUed  Alaenus  from — A  laun  iu,  the  full  river. 

108  Great  Haven,  or  Portus  Magnus,  is  commonly  supposed  to  be  Portsmouth.  But 
that  is  either  a  mistake,  as  its  situation  does  not  agree  with  the  order  in  which  Ptolomy 
proceeds,  from  west  to  east ;  or  some  careless  transcriber  hath  placed  it  before  the  river 
Trisanton  by  mistake.     This  last  supposition  seems  to  be  the  most  probable. 

109  The  river  Trisanton  is  most  probably  the  river  Test,  which  falls  into  Southampton 
Bay. 

110  The  New  Haven,  Mr.  Horsley  supposes  to  have  been  at  the  mouth  of  the  river 
Rottiar  [Rother  ?]  near  Rye  ;  but  both  Camden  and  Baxter  make  it  the  same  with  Portus 
Lemanis,  or  Lime  in  Kent,  now  a  small  village,  but  in  the  Roman  times  a  seaport,  and 
place  of  considerable  note. 

111  The  Promontory  Cantium  is  universally  agreed  to  be  the  North  Foreland,  in  Kent, 
where  Ptolomy's  description  of  the  south  coasts  of  Britain  terminates. 
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lay 


16.  40. 

17.  20. 

18.  40. 


53.     30. 
53.     40. 

53.     30. 


Again — 

"The  Hegiii  lie  south  from  the  Atrehatii  and  the  Cantii,  and  the  town- 
Ncomaj^is  (Novioinagus)      ...      |     19.     45.     |     53.     25." 

Also — 

"  The  Belga)  lie  south  from  the  Dobuni,  and  the  towns — 
Ischalis  (llchester) 
Aqua)  Calidic  (13ath) 
Venta     (Venta    Belgarum,     Win- 
chester) .... 

South-west  from  these  are  the  Durotriges,  and  their  town — 

Dunium  (Dorchester)    .         .         .     |     18.     50.     |    52.     05. 

Next  to  them,  in  the  most  western  part,  are  the  Dumnonii,  among  whom 
are  these  towns — 

Voliba  (Grampound  or  Listuithiel)  . 
Uxela     (Lituithiel,     Saltashe,     or 
Exeter)     ..... 
Tamare  (Tamerton) 
Isca  (Isca  Damniorum,  Exeter) . 
Legio  Secunda  Augusta 

South  fi'om  the  Great  Haven  is  the  island  ^ 
Vectis,  the  middle  of  which  has  > 
degi'ees      .         .         .         .         . ) 


14. 

45. 

52. 

20. 

15. 

00. 

52. 

45. 

15. 

00. 

52. 

15. 

17. 

30. 

*  52. 

45. 

17. 

30. 

52. 

35. 

19.     20.     I     52.     20. 


We  now  proceed  to  Antoninus'  Itinerary  of  Britain;  of 
which  sufficient  notice  has  abeady  been  taken  {ante  p.  121-123), 
as  it  does  not  mention  Anderida,  and  consequently  throws  no 
light  upon  the  present  subject. 

The  Itinerary  of  Richard  of  Cirencester,  which  we  have 
already  noticed  (ante  p.  123-126),  in  Iter  XV  notices  the 
Roman  station  "Anderida  Portu" — supposed  to  be  Pevensey. 

The  Notitia  Imperii,  the  title  of  which  is  "  Notitia  utraque 
dignitatum  cum  orientis  turn  occidentis  ultra  Arcadii  Hono- 
riique  tempora,"  contains  lists  of  the  governors  of  the  several 
provinces,  with  the  civil  officers  which  composed  their  courts, 
and  executed  their  commands ;  and  also  of  the  chief  military 
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officers  in  these  provinces,  the  troops  which  they  had  under 
them,  and  the  places  where  tliey  were  stationed. 

The  author,  or  rather  the  compiler,  of  this  work,  is  not 
known.  The  precise  time  in  which  it  was  written  cannot  be 
ascertained.  The  very  title  of  it  bears  that  it  reached  below 
the  times  of  Arcadius  and  Honorius,  who  reigned  jointly  in 
the  beginning  of  the  fifth  century,  and  of  whom  the  last  died 
A.D.  ccccxxv ;  and  the  contents  of  it  show  that  those  sections 
of  it  which  relate  to  Britain  were  written  before  the  final 
departure  of  the  Romans  out  of  this  island. 


Sectio  LII. 
"  Sub    dispositione  viri   spectabilis 
Comitis  Littoris  Saxonici  per 
Britanniam. 

Prsepositus  numeri  Fortensium 
Othonae. 

Prsepositus  militum  Tungrica- 
nonim  Dubris. 

Prsepositus  numeri  Turnacensium 
Lemanis. 

Prsepositus  equitum  Dalmatarum 
Branodunensis  Branoduno. 

Prsepositus  equitum  Stablesian' 
Gariomionensis  Garionnono. 

Tribunus  cohortis  primse  Veta- 
siorum  Regulbio. 

Prsepositus  legionis  secundse  Au- 
gustse  Eutupis. 

Prsepositus  numeri  Abulcorum 
x\nderidse. 

Prsepositus  numeri  Exploratorum 
Portu  Adurni." 


Section  LII. 
"  Under   tlie    government    of    the 
Honourable  the  Count  of  the 
Saxon  shore  in  Britain. 

The  commander  of  detachment  of 
Fortensis  at  Othona. 

The  commander  of  the  Tungrian 
soldiers  at  Dover. 

The  commander  of  a  detachment 
of  soldiers  of  Touniay,  at  Lime. 

The  commander  of  the  Dalmatian 
horse,  styled  Branodunensis,  at 
Brancaster. 

The  commander  of  the  Stable- 
sian horse,  styled  Garionnonensis,  at 
Borough  Castle. 

The  tribune  of  the  first  cohort  of 
Vetasians  at  Eecidver. 

The  commander  of  the  second 
legion,  called  Augusta,  at  Eich- 
borough. 

The  commander  of  a  detachment 
of  the  Abulci  at  Anderida. 

The  commander  of  a  detachment 
of  scouts  at  Portsmouth." 


Thus  the  reader  will  perceive  that  Boman  history  affords  no 
positive  proof  of  the  site  of  the  station  Anderida.     All  that 
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wo  Icani  from  it  is,  that  it  was  one  of  the  castra  or  stations 
under  the  eonnnand  of  the  Count  of  the  Saxon  shore  in  Britain, 
and  whieh  we  consider  to  be  rightly  placed  at  Pevensey. 

The  next  notice  of  Anderida,  hi  chronological  order,  is  from 
the  Sacxon  Chronicle. 


A,D.  ccccxc.  l^seji.  iElle  ^ 
Cijya  ymbjaeton  Aiibjiebej-- 
cejCeji  "3  0}:jlo3on  ealle  'p<i  ^e 
^aeji  nine  eajiSoban.  ne  peaji^e 
^aeji  }:oj\j70n  an  Bjiyt  co  la}:e  i 

In  English  thus — 


"Hie  Ella  et  Cissa  (urbeculam) 
Andredes-ccaster  obscdemiit,  om- 
iiesq'.  qui  iiiibi  habitamnt  occide- 
bant  iieq'.  ibi  exiiide  Britaiinus 
uuicus  (vivus)  relictus  fuit," 


"In  the  year  490  iElla  and  Cissa  besieged  Andredes-ceaster,  and  slew  all 
who  dwelt  therein,  nor  was  there  thenceforth  one  Briton  left  alive." 

The  reader  will  observe  that  the  Saccon  Chronicle  notices  the 
destruction  of  the  inhabitants,  but  not  that  of  the  city  itself. 

The  next  author,  in  point  of  antiquity,  is  Gildas,  the  British 
historian,  who  flourished  in  the  sixth  century.  He  thus 
notices  the  irruptions  of  the  Saxons,  and  the  means  adopted 
by  the  Romans  to  guard  against  their  inroads. 


"  In  littore  quoq'.  oceani  ad 
meridiem,  quo  naves  eorum  habe- 
bantur,  quia  et  inde  barbarorum 
irruptio  timebatur,  turres  per  inter- 
valla  ad  prospectum  maris  coUo- 
cant." 

(Gildae,  Hist.^  p.  12,  sec.  16,  edit.  Oxon. 
and  Somn.  Ports  and  Forts,  p.  5,  edit. 
1693.) 


"  On  the  sea-coast,  towards  the 
south,  where  their  vessels  lay,  and 
because  on  that  part  they  feared  the 
irruption  of  the  barbarians,  they 
[the  Komans]  erected,  at  intervals, 
towers  [or  castra]  to  command  a 
view  of  the  sea." 


Nennius,  also  a  British  historian,  who  flourished  in  the 
tenth  century,  says  that  Britain  contains  thirty-three  cities, 
among  which  he  enumerates  Cair-Pensavel-coit  (Pevensey,  in 

Sussex.) 
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Ethelwerd,  who  flourislied  in  tlie  tenth  century,  following 
the  Saxon  Chronicle,  merely  says — 

"A.D.  492.  ^lla  and  Assa  [Cissa  ?]  besieged  a  town  called  Andi*eds-cester,  and 
slew  all  its  inhabitants,  both  small  and  great,  leaving  not  a  single  soul  alive." 

Henry  of  Huntingdon,  who  flourished  in  the  twelfth  cen- 
tury, gives  a  more  detailed  account  of  the  destruction  of 
Andredes-cester  (Anderida)  than  any  preceding  historian.  His 
account  is — 


*'Eegnum  Sudsexe  incipit,  quod 
Ella    diu    et    potentissime    tenuit. 
Venerant  autem  ei  auxiliares  a  pa- 
tria  sua,    &c.     Fretus  igitur  copiis 
ingentibus  obsedit   Andrede-cester, 
urbem   munitissimam.     Congregati 
sunt  igitur  Britanni  quasi  apes,  et 
die  expugnabant  obsidentes  insidiis, 
et   nocte   incursibus.     Nullus  dies 
erat,  nulla  nox  erat  quibus  sinistri 
et  recentes  nuntii  Saxonum  animas 
non  acerbarent ;  inde  tamen  arden- 
tiores    effecti,    continuis    insultibus 
urbem    infestabant.      Semper    vero 
dum  assilirent   instabant    eis  Brit- 
tones  a  tergo  cum  viris  sagittariis 
et    amentatis    telorum    missDibus. 
Dimissis  igitui*  moenibus,  gressus  et 
arma    dirigebant    in    eos    Pagani. 
Tunc  Brittones  eis  celeritate  prse- 
stantiores  silvas  cursu  petebant :  ten- 
dentibusq'.    ad    moenia    rursum   a 
tergo   aderant.     Hac  arte    Saxones 
diu  fatigati  sunt,  et  innumera  strages 
eoiimi  fiebat,  donee  in  duas  partes 
exercitum   diviserunt,  et  dum  una 
pars   urbem  expugnaret,    esset   eis 
a  tergo  contra  Brittonum  excursus 
bellatorum  acies    ordinata.      Tunc 
vero  cives  diutmna   fame   contriti, 
cum  jam  pondus  infestantium  per- 
ferre    neq\iirent,    omncs    ore    gladii 


"  The  kingdom  of  Sussex  begins, 
which   ^lla  maintained   long   and 
most  powerfully.     And  auxiliaries 
had  come  to  him  from  his  own  coun- 
try,  &c.      Strengthened,    therefore, 
with  large  forces,  he  besieged  An- 
di'ede-cester,  a  strongly  fortified  city. 
Then  the  Britons  assembled  as  bees, 
and  by   day   encountered  the   be- 
siegers wdth  ambushes,  and  by  night 
with  assaults.     There  was  no  day, 
there  was  no  night,  in  which  un- 
favourable and  fresh  messengers  did 
not  exasperate    the   minds    of  the 
Saxons.    Thus  becoming  the  more 
ardent,  they  infested  the  city  with 
continual   assaults.     Always,   how- 
ever, when  they  made  their  assaidts 
the   Britons    assailed   them  in   the 
rear  -with  archers,  and  with  missiles 
thrown  with  thongs.  Leaving,  there- 
fore, the  walls,  the  Pagans  directed 
their  course  and  arms  against  them. 
Then  the  Britons,  excelling  them  in 
fleetness,  ran  into  the  woods;  and 
again    attacked   them   in    the   rear 
when    they    moved    towards    the 
walls.     By  this  artifice  the  Saxons 
are  long  annoyed,  and  an  immense 
slaughter  of  them  was  made,  until 
they  divided     the    army   into    two 
parts,  and  whilst  one  part  attacked 
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(Uworati  sun<,  cuni  imilicTibus  vX 
parvulis,  ita  quod  uvc  unus  solus 
ovasit.  Et  quia  tot  ibi  dauina 
toloravcraut  (^xtranci,  ii.i  urb(Mn  dc- 
struxcrunt,  (niod  nunciuain  postca 
roa;difioata  v.st.  Loons  tantum  quasi 
nobilissim.c  urbis  transcuntibus  os- 
tcnditur  desolatus." 

(Rcrnm  Anylic'.    Script,    post  liedam, 
p.  312.  Frankfort,  1601.) 


the  city,  there  was  in  their  rear  a 
force  arrayed  against  tlie  attacks 
of  the  l^ritoMS.  l^ut  tlien  the  citi- 
zens, worn  down  by  hjiif^-continued 
famine,  wluui  th(;y  were  unable  any 
longer  to  sustain  the  weight  of  the 
assailants,  arc  all  devoured  by  the 
mouth  of  the  sword,  with  the  women 
and  little  children,  so  that  not  one 
single  one  escaped.  And  because 
the  foreigners  had  there  suffered 
such  gi'cat  losses,  they  so  utterly 
destroyed  the  city  that  it  was  never 
afterwards  rebuilt.  The  site  ordy, 
as  of  a  very  noble  city,  is  pointed 
out,  desolate,  to  those  who  pass  by." 


Of  our  historians  who  flourished  anterior  to  the  Norman 
Conquest,  none  has  recorded  the  destruction  of  the  citi/  of 
Anderida.  Some  of  them,  indeed,  mention  the  total  excision 
of  its  inhabitants,  but  not  of  the  city  itself.  Whence,  then, 
did  Henry  of  Huntingdon,  who  lived  after  the  Conquest,  in 
the  twelfth  century,  derive  the  particulars  of  the  siege,  and  of 
the  murderous  conflicts  which  preceded  its  destruction,  and 
the  fact  of  its  utter  demolition,  and  of  its  site,  as  that  of  a 
very  noble  city,  "  being  pointed  out,  desolate,  to  those  who 
pass  by?" 

Neither  Nennius,  Bede,  Asser,  Alfred,  William  of  Malmes- 
bury,  or  Geoffrey  of  Monmouth  make  any  mention  of  the 
destruction  of  Anderida.  Henry  of  Huntingdon,  therefore, 
derived  his  account  either  from  some  historians  whose  works 
have  not  reached  our  days,  or  more  probably  from  the  antient 
traditions  of  the  inhabitants,  and  the  actual  survey  of  its 
antient  site,  "  which,"  he  says,  "  is  pointed  out,  desolate,  to 
those  who  pass  by." 

However  this  may  be,  it  seems  clear  that,  notwithstanding 
the  learned  researches  of  Hussey  and  of  HoUoway,  the  one 
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has  failed  to  establish,  either  by  history  or  by  tradition,  that 
Pevensey  is  the  site  of  the  antient  British  city  of  Anderida, 
while  the  other  has  equally  failed  to  establish  Newenden  as 
the  site  of  the  antient  Eoman  station  or  castra,  Anderida. 

We  therefore  submit  to  the  learned  reader  that  this  long- 
contested  problem  can  only  be  satisfactorily  solved  by  assuming 
that  the  Roman  and  British  '  Andredes-cester'  were  not  one 
and  the  same  city.  Somner  arrived  at  the  very  threshold  of 
this  discovery,  but  missed  the  solution.  The  vast  forest  of 
Anderida,  which  extended  (as  we  have  seen)  from  Kent, 
through  Sussex,  into  Haijnpshire,  probably  gave  its  name  to 
these  and  many  other  towns  and  stations,  though  their  me- 
morial has  perished  in  the  lapse  of  ages ;  and  we  accordingly 
arrive  at  the  conclusion,  that  the  site  of  the  Roman  station 
and  city  of  Anderida  is  at  Pevensey,  in  Sussex,  and  that  the 
site  of  the  British  city  of  that  name  is  at  Newenden,  in  Kent ; 
both  being  situate  within  or  upon  the  confines  of  the  '  im- 
manis  sylva,'  or  great  forest  of  Anderida. ^^^ 

The  river  Limene  (since  called  the  Rother),  which  separates 
the  counties  of  Kent  and  Sussex,  next  requires  our  attention, 
as  the  remarkable  changes  in  its  course  have  occasioned  no 
small  confusion  in  our  annals,  and  discussion  among  our 
antiquaries.     Somner  ^^^  says — 

"  This  river,  rising  and  issuing  or  breaking  forth  about  what,  for  the  right 
name  Hitherhamfield,  we  call  now  Eotherfield  (a  place  in  Sussex,  and  so 
passing  under  Rotherbridge,  corruptly  termed  Eobertsbridge),  is  from  thence 
called  the  Eother  .  .  .  ." 


"2  Those  who  desire  to  carry  their  researches  further  into  this  "  vexata  quaestio,"  may 
consult  Camden,  Lambard,  Selden,  Somner,  Plot,  Harris,  Hasted,  and  other  wiiters  upon 
Kentish  topography. 

I  do  not  think  it  necessary  to  advert  to  other  locahties,  as  Arundel,  East  Bourne, 
Hastings,  New  Haven,  Seaford,  and  Chichester,  which,  by  various  sanguine  antiquaries,  have 
been  respectively  pointed  out  as  the  site  of  Andredes-cester.  It  appears  as  much  a  "  vexata 
quaestio"  as  the  place  of  Julius  Caesar's  landing  on  his  first  and  second  invasions  of  Britain. 

^^^  Roman  Ports  and  Forts,  p.  40. 
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But  here  wc  must  leave  Soinucr  (gcnicrally  a  very  safe  j^uide 
to  our  Kentish  antiquities),  as  he  erroneously  considers,  that 
in  the  time  of  the  Romans  this  river  flowed  into  the  sea  at 
Komney,  which  he  thence  imagines  to  be  the  Roman  port 
Lemanis. 

When  we  consider  that  one  of  the  Roman  castra,  or  stations 
for  the  defence  of  the  coast  against  the  incursions  of  the 
barbarous  Saxons,  was  called  Lemanis,  from  the  Greek 
*  LIMIIN  '  (portus,  a  port  or  harbour),  and  that  it  was  situate 
at  a  place  thence,  and  still,  called  Lympne,  Limne,  or  Lym,  it 
seems  extravagant  to  search  for  the  mouth  of  the  river  of  that 
name,  and  consequently  for  the  port  or  harbour  (as  Somner 
has  done)  at  so  vast  a  distance  from  the  fortress  as  Romney 
(the  Old  or  New). 

From  Somner,  as  well  as  from  Mr.  Hollo way,^^*  w^e  learn 
that,  from  the  earliest  ages,  the  sea  has  by  degrees  receded 
from  the  south-eastern  coasts  of  Kent ;  and  that  by  the  con- 
stant accumulation  of  vast  masses  of  beach,  those  places  which 
originally  stood  upon  the  shore  are  now  many  miles  distant 
from  the  sea. 

Without  entering  into  a  long  historical  discussion,  we  may 
venture  to  assert  that  at  the  first  settlement^  ^^  of  the  Romans 
in  Britain,  that  large  and  fruitful  tract  of  land,  called  Romney 
Marsh,  was,  for  the  greater  part,  still  covered  by  the  ocean. 
At  that  period  the  river  Limene,  or  Rother,  flowed  from  the 
great  forest  of  Anderida,  round  the  north  side  of  the  Isle 
of  Oxney,  by  Apuldore,  thence  north-eastward  under  the 
Kentish  Hills  to  Lympne,  where  it  emptied  its  waters  into  the 
ocean. 


^*'*  History  of  Romney  Marsh,  ut  supra. 

"^  It  may  not  be  altogether  useless  to  remind  the  reader  that  the  invasion  of  Britain 
by  Julius  Caisar  (a.c.  55)  did  not  result  in  any  immediate  settlement  of  the  Romans  in 
this  island.  1  heir  earliest  and  first  settlement  in  Britain  was  not  effected  till  about  a  century 
later,  under  the  Erai)eror  Claudius. 

19 
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At  a  later  period  of  their  occupation  of  Britain,  the  Romans 
erected  a  chain  of  forts  or  stations  on  the  south-eastern  coasts 
of  Britain,  for  the  protection,  as  we  have  said,  of  those  coasts 
from  the  irruptions  of  the  Saxons.  At  that  time,  therefore, 
and  dicing  the  whole  period  of  the  Roman  occupation  of 
Britain,  we  may  presume  that  the  Limene  still  continued  its 
course,  and  discharged  its  waters  into  the  sea  at  Lympne. 

During  their  occupation,  it  would  seem  that  vast  tracts 
of  land  between  Lympne  and  Romney  were  embanked,  and 
rescued  from  the  sea.  This  seems  to  be  satisfactorily  estab- 
lished by  the  recent  discoveries  at  Dymchurch,^^^  where  vast 
remains  of  Roman  potteries,  and  other  works,  have  been 
brought  to  light — thus  clearly  shewing  that  the  Romans  had 
established  then*  settlements  on  that  part  of  the  coast. 

It  would  therefore  appear,  that  to  Roman  skill  and  industry, 
aided  by  the  continual  accessions  of  beach,  we  are  indebted 
for  the  recovery  and  embankment  of  that  part  of  Romney 
Marsh  which  extends  from  Lympne  to  Romney;  and  that 
the  Rhee-wall,  leading  from  Romney  westward,  towards 
Apuldore,  was  the  southern  boundary  or  defence,  against  the 
sea,  of  the  lands  so  rescued  by  the  Romans ;  and  that  the 
intermediate  tract  between  Romney  and  Lyd  still  continued 
covered  by  the  ocean,  which  thus  flowed  several  miles  into 
the  land. 

Thus  we  consider,  that  as  the  Romans  finally  quitted 
Britain  soon  after  the  establishment  of  the  chain  of  forts  or 
stations  under  the  jurisdiction  (as  we  have  seen)  of  the 
"  Comes  Littoris  Saxonici  per  Britanniam,"  no  very  percep- 
tible change  occurred  in  the  "  Portus  Lemanis,"  or  harbour, 
during  the  period  of  their  occupation.  And  we  must  look 
to  the  Saxon  times  for  those  changes  which  subsequently 
occurred. 

116  British  Archaological  Association  Journal,  vol.  i,  p.  40. 
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By  the  accumulations  of  beach,  tlie  sea  by  dcjgrces  reced(;(l 
from  Lympne  castk^,  whose  walls  it  had  originally  washed. 
The  port  or  mouth  of  the  river  then  also  receded  as  far  as 
(West)  ITythe,  whose  very  name  is  Saxon  (Dy^e,  a  haven), 
and  thus  seems  to  demonstrate  that  the  change  was  effected 
after  the  departure  of  the  Romans.  In  the  course  of  time, 
the  same  causes  still  operating,  the  harbour  or  port  was  still 
further  removed  to  the  eastward,  where  it  still  retained  its 
Saxon  name  of  J^ySe  (Ilythe) ;  the  former  harbour  of  that 
name  being  thenceforth  called,  by  way  of  distinction,  West 
Hythe. 

But  this  new  port  or  harbour  was  not  of  long  continuance. 
From  the  operation  of  the  same  natural  causes,  this  likewise 
ceased  from  being  a  port  or  harbour,  and  the  mouth  of  the 
Limene  being  choked  up,  the  river  changed  its  course,  and 
found  or  formed  another  channel,  or  course  from  Apuldore, 
along  the  Rhee-wall  to  Romney  (Old  and  New),  where  it 
flowed  into  the  sea. 

From  the  still  continuing  accumulation  of  beach,  the  same 
operations  of  nature  which  had  by  degrees  removed  the 
Portus  Lemanis  from  the  castle  of  that  name,  first  to  (West) 
Hythe,  and  afterwards  to  Hythe,  also  by  degrees  removed  the 
mouth  of  the  river  from  the  Old  to  New  Romney ;  and  in 
process  of  time  that  mouth  also  became  choked  up,  and  the 
river  found  its  vent  in  the  estuary  which  we  have  before 
described,  between  Romney  and  Lyd.  And  this  last-men- 
tioned vent,  or  port,  is  the  Lymne  mouth,  at  which  the  Danes 
arrived  (a.d.  893)  with  ccl  ships,  and  from  which  they  towed 
up  their  ships  as  far  as  the  Weald,  four  miles  fi^om  the  out- 
ward  harbour"  {ante  p.  131.) 

The  mouth  of  the  river  Limene,  or  Rother,  seems  to  have 
continued  at  this  estuary  till  the  reign  of  K.  Edward  I,  when 
Somner,  who  cites  Camden,  says  : — 
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"  Verum  regnante  Edw.  I  cum 
oceanus,  ventorum  violentia  exaspe- 
ratus,lmiic  tractum  operuisset,  lateq' . 
hominum,  pecorum,  sedificiorumq'. 
stragem  dedisset;  et  Promliill  vi- 
culo  frequenti  pessundato,  etiam 
Eotlier,  qui  hie  prius  se  in  oceanum 
exoneravit,  alveo  emovit,  ostiumq'. 
obstruxit,  novo  in  mare  aditu  com- 
pendio  per  Ehiam  aperto." 

{Somner,  Ports  and  Forts,  p.  44,  note, 
and  Ibid.  p.  58.> 


"  In  the  reign  of  Edw.  I,  the 
sea,  raging  with  the  violence  of 
winds,  overflowed  this  tract,  and 
made  pitiful  waste  of  people,  cattle, 
and  of  houses  in  every  place ;  and 
having  quite  drowned  Promhill,  a 
pretty  town  well  frequented,  it  also 
made  the  Eother  forsake  his  old 
channel,  which  here  beforetime 
emptied  himself  into  the  sea,  and 
stopped  his  mouth,  opening  a  new 
and  nearer  way  for  him  to  pass  into 
the  sea  by  Ehie."  ^17 


Now,  upon  this  diversion  of  the  course  or  channel  of  the 
Limene  or  Rother,  first  from  Romney,  and  afterwards  from 
the  mouth  or  haven  which  it  had  subsequently  formed  in  the 
estuary  between  Romney  and  Lyd,  to  Rye,  it  is  clear  that  its 
old  course  or  channel  by  the  Rhee-wall,  from  Apuldore  to 
Romney,  would  become  useless  and  unnecessary.  And  ac- 
cordingly we  find  (Somner,  Fo7is  and  Forts,  p.  59)  that — 

"  In  a  grant  by  letters  patents  from  K.  Edw.  Ill,  in  the  eleventh  year  of 
his  reign,  he  passes  over  to  the  archbishop,  the  prior  and  convent  of  Christ 
Church,  and  Margaret  de  Basings,  an  old  trench  lying  betwixt  Appledore  and 


^^^  In  our  note  (p.  127)  we  noticed  a  slight  error  as  to  the  Roman  roads  in  the  "  Map  of 
Ancient  Britain,"  pubUshed  by  the  Society  for  the  Diffusion  of  Useful  Knowledge,  in  1834. 
We  have  now  to  call  the  reader's  attention  to  one  of  a  graver  nature  in  the  same  map. 
From  the  history  in  the  text,  we  perceive  that  in  the  time  of  the  Romans,  the  river  Limen, 
or  Rother,  had  its  mouth  or  haven  at  Lympne  (the  Portus  Lemanis  of  that  people) — that 
in  the  Saxon  period,  its  com*se  had  changed,  and  its  mouth  or  haven  was  successively  at 
Romney,  and  in  the  intervening  estuary  between  Romney  and  Lyd,  at  a  spot  distant  about 
four  miles  from  the  forest  of  Anderida — that  it  continued  at  this  estuary  tUl  the  reign  of 
Edw.  I,  when  the  river  again  changed  its  course,  and  thenceforth  flowed  from  Appledore 
into  the  sea  at  Rye.  Notmthstanding  all  these  changes,  the  "  Map  of  Ancient  Britain  " 
describes  the  Limanus  Fluvius,  by  an  extraordinary  anachronism,  as  then  faUing  into  the 
sea  at  Rye. 

Nor  does  this  "  Map  of  Ancient  Britain"  indicate  the  progressive  formation  of  Romney 
Marsh,  which,  at  the  Roman  period,  certainly  did  not  extend  further  from  the  Portus 
Lemanis  than  to  Old  Romney ;  the  intermediate  space  between  that  place  and  Lyd  being 
then  covered  with  the  sea. 
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Romucy,  with  li(;ciic(^  ni  tlicir  pleasure  to  obstruct,  dam,  and  stop  it  up;  as 
by  reason  of  the  sands,  and  other  inibelchcd  obstructive  matter,  made  and 
become  useless  and  imscrviceablc,  and  so  having  then  continued  for  thirty 
years  past  and  upwards." 

Sec.  VI.  ''  Et  clamcnt  auxi  que  la  commune  de  Gauylekendeys 
que  ne  tenent  mes  que  tenemenz  Gauylekendeys,  ne  deiuent 
venir  a  la  commune  Somonse  del  Eire,  mes  ke  per  Boryesaldre, 
et  iiij.  homes  de  la  Boryhe ;  hors  pris  les  villees  que  deiuent 
responder per  xij.  homes  en  le  Eire!' 

[See  Commentary  on  Section  XXI.] 

Sec.  VII.  "  Et  clament  auxi,  que  sil  nul  tenant  en  Gauyle- 
kend  seit  atteint  de  felonie,  per  que  il  suffre  iuyse  de  rnort,  eit 
le  Boy  touz  ses  chateux,  e  son  eir  meintenant  apres  sa  mort 
seit  enUerite  de  touz  ses  terres  et  tenemenz,  que  il  tient  en 
Gauylekende  en  fee,  e  en  heritage,  e  les  tiendra  per  mesmes,  les 
seruices  et  customes,  sicome  ses  auncestres  les  tyndrot ;  dont  est 
dist  en  Kenteis : 

"  )?e  pabeji  to  )?e  boujlie 
anb  J?e  fon  co  ]?e  plojh.'' 

That  Gavelkind  lands  are  not  forfeited  for  felony,  is  one  of 
the  distinguishing  features  between  the  Saxon  and  feudal 
systems  of  tenure. 

Lambard  {Kent,  p.  550)  says — 

"  If  tenant  in  fee  simple  of  landes  in  Gauelkinde  commit  fellonie,  and  suffer 
the  iudgement  of  death  therfore,  the  prince  shall  haue  all  his  chattels  for  a 
forfeitm'e :  but  as  touching  the  lande,  he  shall  neither  haue  the  eschete  of  it, 
though  it  be  immediately  holden  of  himselfe,  nor  the  day,  yeere,  and  waste  if 
it  be  holden  of  any  other.^^^     For  in  that  case  the  heire,  notwithstanding  the 


"3  According  to  the  general  rule  of  law  {Bracton,  130  a,  131  a) — "  Non  debet  rex  de 
jure  habere  annum  et  diem  de  aliqua  terra  quae  non  possit  esse  escheata  dominorum  " — 
i.e.y  "  The  king  shall  not  of  right  have  the  year  and  day  of  any  land  which  does  not  escheat 
to  the  lord." 


g< *»>.<.  Igitn.  ■M- 
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offence  of  his  auncestour,  shall  enter  immediately,  and  enioy  the  landes,  after 
the  same  customes  and  seruices  by  which  they  were  before  holden :  in 
assurance  whereof  it  is  commonly  said — 

The  father  to  the  boughe, 
The  Sonne  to  the  ploughe." 

Or,  as  it  is  somewhat  differently  expressed  in  the  manu- 
script copy  of  the  Consuetudines  Kancice  in  Lincoln's  Inn 
Library — 

"  The  fader  to  the  bonde, 
And  the  son  to  the  londe." 

Or,  according  to  other  readings — 

"  Son  the  fader  to  the  bonde, 
Son  the  son  to  the  londe." 

Again — 

"  Sonde  the  father  to  the  bough, 
Sonde  the  sonne  to  the  plough." 

All  being  of  the  same  import. 

''  The  hereditary  lands  among  the  Saxons  ^^^  (otherwise  called  Boc-land) 
were  not  subject  to  any  feodal  service,  and  therefore  could  not  escheat  to  any 
feodal  lord.  And  this  was  the  general  usage  of  England,  till  the  Conqueror, 
introducing  hereditary  feuds,  imposed  therewith,  among  the  rest  of  the  feodal 
servitudes,  that  of  escheats. 

"  If,  however,  tenant  in  Gavelkind  being  indicted  for  felony  absent 
himself,  and  is  outlawed  after  proclamation  made  for  him  in  the  countie 
(or  if  formerly  he  had  taken  sanctuary,  and  had  abjured  the  realm)  his  heir 
shall  reap  no  benefit  by  the  custom,  but  the  lands  shall  escheat  to  the  lord, 
and  the  king  shall  have  year,  day,  and  waste  in  them,  if  holden  of  another,  in 
like  manner  as  the  common  law  directs,  as  to  lands  which  are  not  subject  to 
the  custom  of  Gavelkind." 


Thus— 

"  In  itinere  W.  de  Ealegh,  in 
com.  Kane.  Assisa  mortis  anteces- 
soris.  Sec.  Si  Adelophus,  &c.  ubi 
dicitur,  quod  felonia  antecessoris 
non  impedit  seisinam  hseredis  nee 


"  In  the  Eire  of  W.  de  Ealegh, 
in  the  County  of  Kent.  Assize  of 
Mort  d' ancestor.  If  Adolphus,  &c, 
where  it  is  held  that  the  felony  of 
the  ancestor  does  not  prevent  the 


*'^  Robinson  on  Gavelkind,  book  ii,  cap.  iv, 
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suoccssionom ;  sod  hoc  special ii or  in 
rom.  Kauo.  dc  icMuniuuilis  (lUic  io- 
uoiilur  ill  Gavelkind,  si  illc  ([ui 
feloniam  fecerit  jncUclum  sustiiuu!- 
rit."   [Bract,  lib.  4,  f.  27G  b.) 


seisin  nor  sucnossion  of  the  heir. 
V»\\i  there  is  this  specialty  in  the 
county  of  Kent  of  tenements  wliicli 
are  held  in  Gavelkind — that  lie  who 
hath  committed  the  felony  nhall  un- 
dergo the  judgment  of  the  law^ 


By  the  custom  of  Kent,  therefore,  if  a  man  be  hanged  for. 
felony,  the  lord  shall  not  have  the  escheat.  The  land  is  not 
forfeitable  nor  escheatable  for  felony.  If  the  ancestor  be 
executed  for  felony,  the  land  shall  not  escheat,  but  descend  to 
the  heir. 

And  (Rot.,  claus.  8,  Ric.  II,  m.  2,  Kane),  the  king  writes 
to  the  sheriff  of  Kent,  to  redeliver  the  Gavelkind  lands  of  a 
man  executed  for  felony,  which  he  had  seised. 


"  Cum  secundum  consuetudinem 
de  Gavelkind  in  hoc  casu,  nos 
habere  non  deb  emus  annum,  diem, 
neq'.  vastiun  nee  capitales  domini 
inde  escheatam;  sed  proximi  haeredes 
sic  convictorum  et  suspensorum 
hsereditatem  suam  immediate  con- 
sequuntur  felonia  ilia  non  obstante." 
(Taylor  on  GavelJc.  107.) 


"  Since,  according  to  the  custom 
of  Gavelkind  in  this  case,  we  ought 
not  to  have  the  year,  day,  nor  the 
waste,  nor  the  chief  lords  the  escheat 
thereof;  but  the  next  heii's  of  those 
thus  convicted  and  hanged  shall 
immediately  succeed  to  their  in- 
heritance, notwithstanding  such  fe- 
lony." 


But  this  rule  (according  to  Lambard,  p.  551)  holdeth  in 
case  of  felonie  and  of  murder  onlie,  and  not  in  case  of  treason 
at  all. 

And  now,  by  a  general  statute  of  the  realm  (54  Geo.  Ill, 
cap.  145),  called  "  An  Act  to  take  away  corruption  of  blood, 
save  in  certain  cases,"  this  immunit}ifrom  escheat  or  forfeiture 
is  extended  to  the  whole  realm ;  for  it  declares — 

"  That  no  attainder  for  felony  which  shall  take  place  from  and  after  the 
passing  of  this  act,  save  and  except  in  cases  of  the  crime  oihlgh  treason,  or  of 
the  crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring,  or  counselling 
the  same,  shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of 
the  right  or  title  of  any  person  or  persons,  other  than  the  right  or  title  of  the 
offender  or  offenders  during  his,  her,  or  their  natural  lives  only ;  and  that  it 
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stall  be  lawful  to  every  person  or  persons  to  wliom  the  riglit  or  interest  of  any 
lands,  tenements,  or  hereditaments,  after  the  death  of  any  such  offender  or 
offenders,  should  or  might  have  appertained,  if  no  such  attainder  had  been,  to 
enter  into  the  same." 

Sec.  VITI.  "  Et  si  il  eit  femme  meintenant  seit  dowe  per  le 
heir,  sil  seit  dage,  de  la  meytie  de  touz  les  terres  e  tenemenz  que 
son  baroun  tint  de  Gauylehend  en  fee,  a  aiier  e  a  tener  solonc 
la  fourme  de  sutlidyte.  Et  de  tiels  terres  le  roy  ne  auera  an 
ne  wast,  mes  tant  soulmet  les  chateux  sicome  il  est  attatdit!' 

This  is  a  continuation  of  the  provisions  relating  to  the  felony 
of  a  tenant  in  Gavelkind.  Notwithstanding  the  felony,  his 
wife  shall  be  immediately  endowed  by  the  heir  of  a  moiety  of 
all  the  Gavelkind  lands  and  tenements  of  which  her  husband 
(who  has  suffered  death)  was  seised  in  fee,  and  such  dower 
shall  be  held  in  the  manner  set  forth  in  the  XVth  section, 
where  the  subject  of  dower  is  fully  discussed.  And  of  such 
lands  there  is  no  forfeiture  by  reason  of  the  felony,  nor  shall 
the  king  have  the  year  and  waste  (but  only  the  goods),  as 
already  explained  in  our  commentary  upon  Sec.  VII. 

Sec.  IX.  "  Et  si  mil  Gaiiylekendeis  pur  felonie,  ou  pur  ret 
de  felonie,  se  suthrei  de  la  pees  e  seit  en  counte  demande  com 
il  appent  e  puis  vtlayJie :  ou  sil  se  met  en  seinte  eylise,  et 
foriure  la  terre  oue  le  reaume,  le  roy  auera  Ian  e  le  loast  de  ces 
terres,  et  de  touz  ses  tenemenz  ensemblement  oue  touz  ces  chateus, 
issint  que  apres  Ian,  e  le  iour,  le  plus  procheyn  seig.  ou  seigneurs, 
eyent  leur  eschetes  de  celes  terres  e  tenemenz,  chescun  seigneur 
ceo  que  de  luy  est  tenu  sans  menT 

This  also  is  a  continuation  of  the  custom  relating  to  felony 
by  tenant  in  Gavelkind  ;  and,  as  explained  in  our  commentary 
on  the  Vllth  section,  shows  that  the  Gavelkind  lands  of  a 
felon  become  forfeitable  if  he  fly  from  justice,  be  proclaimed 
or  outlawed,  or  take  sanctuary,  or  abjure  the  realm.    In  which 
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cases  the  king  shall  liave  tlie  year  and  waste  of  the;  felon's 
lands,  together  witli  all  his  goods  and  chattels  :  and  after  the 
year  and  the  day,  the  lands  shall  escheat  to  the  lord  of  whom 
they  arc  unmediately  holden.^' 
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Sec.  X.  ^'  Et  clamerit  auxi  que  si  ascun  tenant  en  Gauyle- 
kende  murt,  et  seit  inherite  de  terres  e  de  tenemenz  de  Gauyle- 
kende,  que  touz  ses  fitz  partent  eel  heritage  per  ouele  porcioun. 
Et  si  nid  heir  madle  ne  seit,  seit  la  party e  felt  entre  les 
females  sicome  entres  les  freres.  Et  la  mesuage  seit  autreci 
entre  eux  departi,  mes  le  astre  demorra  al  pune,  ou  al piinee,  e 
la  value  seit  de  eeo  liure  a  cheseun  des  parceners  de  eel  heritage 
a  XL  pes  de  eel  astre,  si  le  tenement  le  peut  suffrir.  E  donkz 
le  eyne  frere  eit  la  primere  electioun,  e  les  autres  apres  per 
degree.  Ensement  de  mesons  que  serront  trouets  en  tieus 
mesuages  seient  departye  entre  les  heirs  per  ouele  porcioun,  ceo 
est  asauoir  per  peies  sil  est  mistier,  sauue  le  coitert  del  astre 
que  remeynt  alpune,  ou  al punee  sicome  il  est  auandist,  issi  que 
nequedont  que  le  pune  face  renahle  gre  a  ces  parceners  de  la 
party e  que  a  eux  appent per  agard  de  hone  gentz!' 

In  the  tabular  view  (prefixed  to  our  Commentary  upon  the 
Vth  section  of  the  Custumal,  ante,  p.  92),  we  mentioned  that 
descent  of  Gavelkind  lands  is  to  all  the  sons  or  heirs  male 
equally,  whilst  at  common  law  they  descend  to  the  eldest  son 
or  heir  male  \y^  primogeniture. 

This  great  and  leading  peculiarity  in  our  Gavelkind  customs, 
and  which  so  proudly  distinguishes  Kent  from  the  rest  of 
England,  is  of  pm-e  Saxon  origin  and  descent,  and  one  which 
obtained  universally  throughout  the  kingdoms  of  the  Saxon 
Octarchy,  and  continued  until  the  Feudal  System,  with  all  its 


'20  "  Immediately  holden,"  that  is,  as  the  Custumal  expresses  it,  "  sans  men,^*  without 
any  mesne  or  intermediate  lord.  For  if  there  be  lord,  mesne,  and  tenant,  and  the  tenant 
commit  felony  and  fly,  &c.,  then  the  escheat  will  not  accrue  to  the  chief  lord,  but  to  the 
mesne  lord  of  whom  the  lands  are  immediately  holden. 

20 
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tyranny,  its  horrors,  and  its  usurpations,  was  introduced  by 
our  Norman  conquerors. 

Before  the  INorman  Conquest,  that  enormous  injustice,  that 
flagrant  and  unnatural  principle,  "  the  law  of  primogeniture," 
was  happily  unknown  in  England. 

In  the  section  now  under  our  consideration,  we  shall  con- 
fine our  observations  to  the  Saxon  mode  of  descent  of  lands, 
leaving  the  Feudal  System,  and  its  slavish  accessaries,  to  a 
future  part  of  our  Commentary. 

We  have  ventured  to  stigmatise  "  the  law  of  primogeni- 
ture" as  unnatural.  Let  us  take  a  historical,  though  cursory, 
retrospect  of  the  rule  of  descent  amongst  the  most  civilised 
nations  of  antiquity ;  and  we  find  that  the  monstrous  doctrine 
of  primogeniture  was  unknown. 

Robinson,  in  his  chapter  "  of  the  Origin,  Antiquity,  and 
Universahty  of  partible  Descents,"  ^^^  says  they  are  derived 
"  from  the  universal  law  of  the  whole  world ;"  and  he  illus- 
trates the  subject  by  references  to  the  descent  and  succession 
of  lands  among  the  Jews,  the  Greeks,  the  Romans,  modern 
Italy,  the  antient  Germans,  and  other  nations. 

"  It  is  to  the  feudal  law,"  continues  he,  "  that  the  elder  brothers  are  obliged 
for  the  establishment  of  their  exclusive  right  to  the  descent  in  the  countries 
where  it  now  prevails ;  yet,  originally,  even  by  this  law,  in  all  feuds  what- 
soever, proper  or  military,  as  well  as  others,  the  course  of  succession  was  to 
all  the  sons,  exclusive  of  the  daughters,  and  unto  them  equally,  until,  by  the 
constitution  of  the  Emperor  Frederick,  honorary  feuds  became  indivisible, 
and  as  such  they,  and,  in  imitation  of  them,  military  feuds  in  most  countries, 
began  to  descend  to  the  eldest  son  only." 

Such  then  is  the  origin  of  the  Law  of  Primogeniture 
amongst  us. 

"  The  descent  of  lands  in  Gavelkind  in  the  right  line  is  so  well  known  to 
be  among  all  the  sons,  and  in  default  of  them  to  the  daughters,  that  it  is 
needless  to  multiply  authorities  concerning  it."  ^22 


121  On  Gavelkind,  3d  edit.,  p.  10. 

122  ihid.,  p.  112. 
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The  following    ironi  Littleton   (Coke,    I   Imt.   175'')   ni«iy 
suffice — 


"Parceners  per  le  custonu;  soiit 
lou  liome  seisie  en  fee  simple  ou 
en  fee  taile,  de  terres  ou  tenements 
que  sont  de  teniu'e  a])pel  Gavelkind 
tleins  le  county  de  Kent,  et  ad  issue 
divers  fits  et  devie,  tielx  teiTcs  ou 
tenements  discendront  a  touts  les 
fits  per  le  custome,  e  ovelment  en- 
heriteront  et  feiTont  partition  enter 
eux  per  le  custome,  sicome  females 
ferront,  et  briefe  de  partltmie  fa- 
cieudd  gist  en  ceo  cas  sicome  enter 
females.  Mes  11  covient  en  la  de- 
claration de  faire  mention  de  le 
custome." 


"  Parceners  by  the  custome  arc 
vvliere  a  nuui  seised  in  fee  simple  or 
in  fee  tayle,  of  lands  or  tenements 
which  are  of  the  tenure  of  Gavel- 
kind within  the  countie  of  Kent, 
and  hath  issue  divers  sonnes  and 
die,  such  lands  or  tenements  shall 
descend  to  all  the  sons  by  the  cus- 
tome, and  they  shall  equally  inherit 
and  make  partition  by  the  custome, 
as  females  shall  do,  and  a  wiit  of 
partition  lieth  in  this  case  as  be- 
tween females.  But  it  behooveth 
in  the  declaration  to  make  mention 
of  the  custome."  {Co.  lAtt.  1  Inst. 
175".) 

Lambard  says — 

"  If  a  man  die  seised  of  landes  in  Gauelkinde,  of  any  estate  of  inheritance, 
all  liis  sonnes  shal  haue  equaU  portion  :  and  if  he  haue  no  sonnes,  then  ought 
it  equally  to  be  diuided  amongst  his  daughters ;  but  yet  so  that  the  eldest  sonne 
or  daughter  hath  by  the  custome  a  pre-eminence  of  election,  and  the  yoongest 
sonne  or  daughter  a  preferment  in  the  partition.  For  as  of  ancient  time, 
there  ought  to  be  graunted  to  the  eldest  the  first  choice  after  the  diuision :  so 
to  the  part  of  the  yoongest  there  ought  to  be  allotted  in  the  diuision  that 
piece  of  the  mesuage  which  our  treatise  eaUeth  '  astre,'  that  is  to  say,  the 
stocke,  harth,  or  chimney,  for  fire ;  which  woord  (as  I  thinke)  was  deriued  of 
the  Latine  astriim.  a  starre,,  bicause  the  fire  shineth  in  the  house  as  the  starre 
therof ;  and  which,  though  it  be  not  now  commonly  understood  in  Kent,  yet 
do  they  of  Shropshyre  and  other  parts  reeeiue  it  in  the  same  signification  till 
this  day,  euen  as  the  first  case  (23  lib.  Assis.)  doth  interpret  it.  I  know^  that 
Master  Bracton,  in  the  place  before  cited,  wTiteth  that  the  eldest  ought  to  haue 
the  capital!  messuage  ;  but  at  this  day  there  is  no  regarde  of  either  in  making 
the  partition :  onely  consideration  is  had  that  the  parts  be  equaU  and  in- 
difterent."  123 

"  Nor  is  the  partible  quality  of  Gavelkind  land  restrained  to  the  right  line 
only,  but  in  defaidt  of  lineal  heirs,  by  the  custom  of  Kent,  when  one  brother 


123 


Peramh.  of  Kent,  p.  562. 
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dies  without  issue,  all  the  brothers  shall  inherit.  And  in  default  of  brothers, 
their  respective  issue  shall  take  jure  7'ep7'(jesentationis  ;  but  then  the  nephews 
succeeding  with  their  uncle,  the  descent  is  in  stirpes,  and  not  in  capital  ^^^ 

"  Neither  is  our  custom  of  Gavelkind  confined  to  inheritances  in  fee  simple 
only ;  for  though  an  estate-tail  is  a  new  kind  of  inheritance,  introduced  within 
time  of  memory  by  the  statute  de  donis,  yet  if  a  man  die  seised  of  lands  in 
Gavelkind  in  tail,  whether  general  or  special,  all  the  sons  shall  inherit  to- 
gether as  heirs  of  the  body  ,  .  .  for  it  is  part  of  the  old  fee  simple,  though  the 
tail  be  created  de  novo.'"  ^^^     (See  also  Sec.  XIV.) 

And  it  is  the  same  in  the  case  of  descendible  freeholds. 
The  Act  of  3  and  4  Will.  IV,  cap.  106  (a.d.  1833)  now  regu- 
lates the  laws  of  Inheritance  and  Descent. 

Sec.  XL  '*  E  des  auaunditz  tenemenz  dont  vn  soide  sute 
taut  soulemeiit  soleit  estre  feit  auaut,  ne  seit  per  la  resoun  de 
la  partye  foTS  vn  soule  sute  faite  sicome  soleit  auant,  mes  que 
touz  les  parceners  facent  contributioun  a  celui  que  face  la  sute 
pur  eux!' 

"  Even  after  partition  of  Gavelkind  lands,  but  one  suit  shall  be  done  for  all 
the  parceners  for  such  tenements  for  which  only  one  suit  was  before  due ;  but 
aU  the  parceners  shall  be  contributory,  according  to  their  several  portions,  to 
him  that  does  the  suit  for  them."  ^^e 

At  a  period  of  our  history  when  the  suits  and  services  im- 
posed upon  the  land  were  of  a  most  burthensome  character, 
the  exemption  in  the  Custumal  was  one  of  great  importance  to 
the  land-owner.  At  this  period  the  lord  held  his  manor-court 
(the  court  baron)  every  three  weeks,  the  style  of  the  court 
being  "  from  three  weeks  to  three  weeks  to  be  holden ;"  at 
which  every  tenant,  holding  lands  of  the  lord  within  the 
manor,  was  bound  personally  to  appear,  to  perform  his  suits 
and  services,  pay  his  quit-rents  and  relief  (if  any  due),  act  as 


^2'*  Robinson  on  Gavelkind,  p.  115. 
125  iMd.,  p.  119. 
12C  Ibid.,  p.  149. 
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one  of  the  jury  or  homage  in  juhninistering  justice  to  th(;  other 
tenants,  present  deaths  and  alienations  by  tenants,  and  i)rotect 
the  k)rd's  demesnes,  woods,  and  wastes  from  encroachments, 
and  the  hke. 

According  to  Lord  Coke  (i  In6'f.  58'') — 

"  The  court  baron  inustbc  holdcii  on  some  part  of  that  which  is  ^vithin  tlie 
niannor,  for  if  it  be  hoidcn  out  of  tlie  mannor,  it  is  voyd ;  uidcsse  a  lord,  being 
seised  of  two  or  three  mannors,  hath  usually,  time  out  of  mind,  kept  at  any 
one  of  his  mannors  courts  for  all  the  said  mannors,  then,  by  custom  e,  such 
courts  are  sufficient  in  law,  albeit  they  be  not  holden  within  the  several  man- 
nors. And  it  is  to  be  understood  that  this  court  is  of  two  natm*es  :  the  first 
is  by  the  common  law,  and  is  called  a  court  baron,  as  some  have  said,  for  that 
it  is  the  fi-eeholder's  or  freeman's  court  (for  barons,  in  one  sense,  signifie  free- 
men), and  of  that  court  the  freeholders  being  suitors,  be  judges,  and  this  may 
be  kept  from  three  weekes  to  three  weekes.  The  second  is  a  customary 
court,  and  that  doth  concerne  copiholders,  and  therein  the  lord,  or  his  steward, 
is  the  judge.  Now  as  there  can  be  no  court  baron  without  freeholders,  so 
there  cannot  be  this  kind  of  customary  court  without  copiholders  or  customary 
holders.  And  as  there  may  be  a  court  baron  of  freeholders  only,  without 
copiholders,  and  then  is  the  steward  the  register,  so  there  may  be  a  customary 
coui*t  of  copiholders  onely,  mthout  freeholders,  and  then  is  the  lord,  or  his 
steward,  the  judge.  And  when  the  court  baron  is  of  this  double  nature,  the 
court-roll  containeth  as  well  matters  appertaining  to  the  customary  court  as  to 
the  court  baron." 

When,  in  addition  to  this  constant  suit  and  attendance  of 
the  freeholder  in  his  lord's  court,  we  consider  that  his  personal 
attendance  was  frequently  required  at  various  other  courts,  as 
the  TouRNE,  which  is  a  court  of  record  holden  before  the 
sheriff — "  debet  enim  shiresgemot  bis,  hundreda  et  wapen- 
tachia  duodecies  in  anno  congregari,"  Co.  4  Inst.  259 — i.  e. 
"  For  the  shiremot  ought  to  be  holden  twice,  and  the  hundred 
and  wapentake  courts  twelve  times  in  the  year."  Also  at  the 
Court  Leet,  or  View  of  Frankpledge  (Francus  plegius — 
Saxonice  ppebopojb,  freboroe — Anglice,  freepledge),  which  is  a 
court  of  record,  at  first  derived  and  taken  out  of  the  Tourne, 
holden  before  the  steward,  who  is  judge  thereof: — LeJ?,  or 
leet,   being  a   Saxon  ^^'ord  cometh  of  the  verb  5ela)7ian,   or 
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5ele]?ian  (je  being  added  eup/wnice  gratia),  i.  con  venire,  to 
assemble  together,  unde  conventus.  But  "  clericus  ad  letam 
venire  non  babet  necesse,  nisi  ejus  praesentia  ex  certis  causis  et 
considerationibus  sit  necessaria."  ^^^  {Stat,  of  Marlehridge, 
cap.  X,  A.D.  1267.)  The  steward  of  this  court  must  be  learned 
in  the  law,  for  "  Ignorantia  judicis  est  calamitas  innocentis."  ^^^ 
The  constables  or  petty  constables  are  chosen  by  the  common 
law,  at  the  Leet  or  Tourne,  and  are,  by  the  common  law,  con- 
servators of  the  peace,  and  may  take  surety  of  the  peace  by 
obligation,  and  are  as  antient  as  Torns  or  Leets  be.  (Co. 
4  Inst.  261-5.)  Likewise  at  the  County  Court,  and  at  the 
Hundred  Court.  As  the  Leet  was  derived  out  of  the  Tourn 
for  the  ease  of  the  people,  so  this  court  of  the  hundred  was 
derived  out  of  the  court  of  the  county.  There  are  constables 
of  the  hundred,  commonly  called  chief  constables,  so  named 
because  constables  of  [upland]  towns  are  called  petit  con- 
stables. These  constables  of  hundreds  were  created  by  stat. 
13  Edw.  I,  and  their  authority  limited  to  five  things  : — i.  To 
make  the  view  of  armour,  ii.  To  present  before  justices 
assigned,  such  defaults  as  they  do  see  in  the  country  about 
armour,  iii.  To  present  defaults  of  suits  of  tourns.  iv.  Of 
highways,  v.  To  present  all  such  as  lodge  strangers  in  up- 
landish  towns  for  whom  they  wiU  not  answer.  The  petit 
constable  is  an  officer  by  the  common  law.  (Co.  4  Inst.  467.) 
Also  at  the  court  of  the  Coroner.  And  at  the  court  of 
Pepoudres,  vulgarly  Pipoivders.  Curia  pedis  pulverisati,  is 
incident  to  every  fair  and  market,  and  so  called  because  that 
for  contracts  and  injuries  done  concerning  the  fair  or  market 
there  shall  be  as  speedy  justice  done  for  advancement  of  trade 
and  traffic  as  the  dust  can  fall  from  the  foot,  the  proceeding 
there  being  de  hord  in  horam  (from  hour  to  hour).     It  is  a 

^2'  /.  e.,  "  A  clerk  or  clergyman  need  not  attend  the  leet,  unless  his  presence  be  required 
for  any  particular  cause." 

^-^  I.  e.,  "  The  ignorance  of  the  judge  is  the  calamity  of  the  innocent." 
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court  of  record,  li olden  before  the  steward  of  the  court. 
(Co.  Mnst.  211  y'' 

When  we  consider,  1  repeat,  the  trouble,  inconvenience,  and 
expense  sustained  by  the  freeliokler  in  attending  so  many 
courts,  and  the  interruption  to  his  agricultural  and  domestic 
pursuits,  we  may  readily  imagine  that  the  privilege  or  exemp- 
tion thus  claimed  by  the  Kentish  men  was  one  of  real 
importance.  That  we  may  the  better  appreciate  its  import- 
ance, we  will  suppose  that  a  tenant  in  Gavelkind  dies,  leaving 
six  sons  his  coheirs  :  now,  by  the  custom,  one  alone  is  com- 
petent to  do  suit  and  service  at  the  lord's  court,  for  the  land, 
notwithstanding  the  partition,  for  himself  and  all  his  brethren, 
"  they  contributing  equally  to  the  parcener  who  maketh  the 
suite  for  them." 

We  must  however  observe  that,  by  the  statute  of  Merton, 
20  Hen.  Ill,  cap.  x  (a.d.  1235)— 

"It  is  provided  and  granted  that  every  freeman  which  oweth  suit  to  the 
country,  trytJiing,  hundred,  and  wapentake,  or  to  the  court  of  Jiis  lord,  may 
freely  make  his  attorney  to  do  those  suits  for  him." 

On  this  statute  Lord  Coke  remarks  : 

"  There  be  two  kinds  of  suits — viz.  suit  reall,  that  is  in  respect  of  his 
resiance  to  a  leet  or  tourne ;  and  suit  service,  that  is  by  reason  of  a  tenure  of  his 
land  of  the  county,  hundred,  wapentake,  or  mannor,  whereunto  a  court  baron  is 
incident.  Before  this  Act,  eveiy  one  who  held  by  suit  service  ought  to  appeare 
in  person,  because  the  suitors  were  judges  in  those  courts,  otherwise  he  should 
be  amerced.  But  this  statute  extends  not  to  suit  reall,  because  he  cannot  be 
within  two  leets.  (Co.  '^  Inst.  99.)  Nor  doth  it  extend  to  copiholders,  but 
to  freeholders  only.  And  the  freeholder  must  make  a  letter-of-attomey,  which 
the  steward  ought  to  allow." 

By  the  statute  of  Marlebridge  (52  Hen.  HI,  cap.  ix, 
A.D.  1267)  this  Saxon  privilege  was  extended  to  all  free- 
holders.    It  provides — 


^29  As  by  recent  legislation  most  of  these  antient  courts  have  become  obsolete,  I  have 
merely  noticed  them,  to  throve-  some  hght  upon  the  personal  semces  with  which  our  more 
remote  ancestors  were  burthened . 
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"  "For  doing  suits  unto  courts  of  great  lordes,  or  of  meaner  persons,  from 
hencefortli  this  order  shall  be  observed — that  none  that  is  enfeoffed  by  deed 
from  henceforth  shall  be  distrained  to  do  such  suit  to  the  court  of  his  lord, 
without  he  be  specially  bound  thereto  by  the  form  of  his  deed^  these  only 
except  whose  ancestors,  or  they  themselves,  have  used  to  do  such  suit  before 
the  first  voyage  of  the  said  King  Henry  into  Britain,  sithence  which  nine  and 
thirty  yeares  and  an  half  are  passed,  unto  the  time  that  these  statutes  were 
enacted.  Likewise  from  henceforth  none  that  is  infeoffed  tcithout  deed,  from 
the  time  of  the  Conquest,  or  any  other  ancient  feoflPment,  shall  be  distrained 
to  do  such  suits,  unless  that  he  or  his  ancestors  used  to  do  it  before  the  said 

voyage And  if  any  inheritance  whereof  but  one  suit  is  due,  descend 

unto  many  heirs  as  unto  parceners,  whoso  hath  the  eldest  part  of  the  inherit- 
ance shall  do  that  one  suit  for  himself  and  his  fellows,  and  the  other  coheirs 
shall  be  contributaries,  according  to  their  portion,  for  doing  such  suit.  And  if 
many  feoffees  be  seised  of  an  inheritance  whereof  but  one  suit  is  due,  the  lord 
of  the  fee  shall  have  but  that  one  suit,  and  shall  not  exact  of  the  said  inherit- 
ance but  that  one  suit,  as  hath  been  used  to  be  done  before."  (Co.2/ws^;115.) 


Sec.  XII.  ^'  Ensement  seient  les  cJiateus  de  Gauylekendeys 

parties  en  treis  apres  le  exequies  e  les  dettes  rendues,  si  il  y 

eit  issue  mulier  en  vye^  issi  que  la  mort  eyt  la  vne  partie  e  les 

fitz  e  les  files  muliers  lautre  partie,  et  la  femme  la  tierce  partie. 

Et  si  nul  issue  mulier  en  vie  ne  seit^  eit  la  mort  la  meite,  e  la 

femme  en  vye  lautre  meytie!^ 

This  is  an  obsolete  custom,  and  therefore  requires  but  a 
short  notice. 

Lambard,  after  noticing  this  section  of  the  Custumal,  cites 
as  follows  from  the  Close  Rolls,  9  Hen.  Ill,  memb.  13. 


"  Eex  mandauit  Vicecomiti  Kan- 
cise  quod  omnia  catalla  quae  fuemnt 
Eoberti  Nereford  in  Heyham,  Bor- 
ham,  &c.  faceret  esse  in  pace  donee 
sciatm'  utrum  filius  et  hseres  dicti 
Eoberti  ea  habere  debeat  aut  alij 
pueri  dicti  Eoberti  unacum  eo,  vel 
sine  eo." 


"  The  king  hath  commanded  the 
Sheriff  of  Kent,  that  all  the  chattels 
which  were  of  Eobert  Nereford  in 
Heyham,  Borham,  &c.  he  shall  cause 
to  be  in  peace,  until  it  shall  be 
known  whether  the  son  and  heir  of 
the  said  Eobert  ought  to  have  them, 
or  the  other  sons  of  the  said  Eobert, 
together  with  him,  or  without 
him." 


I 
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Lambard  continues — 

"The  solfsanu;  order  is  at  this  day  observed  in  the  eitie  of  London,  and 
the  same  in  effeet  was  long  sinee  used  tln'oii<^liout  the  wliole  reahne  ;  for  it  is 
euident,  from  the  woordes  of  Magna  Carla^  tliat  tlie  wife  and  ehihlren  liad 

their  rcasonabk)  partes  of  the  goods  by  the  common  hiw  of  the  reahne 

But  as  in  deede  at  this  day  partition  of  chattels  is  not  used  throughout  the 
whole  realme,  so  is  it  (so  far  as  I  can  learne)  vanished  quite;  out  of  all  ure  i*^^' 
within  this  countrie  also."  ^'^^ 

"  Though  Mr.  Somner  mentions  an  inclination,  in  some  persons  of  his 
time,  to  have  revived  this  usage,  yet  their  endeavours  never  took  effect.  On 
the  contrary,  the  men  of  Kent  have  now,  beyond  controversy,  the  same  power 
of  disposing  of  their  personal  estates  by  will,  as  the  other  subjects  of  this 
realm ;  and  as  to  the  division  of  intestates'  estates,  are  equally  under  the 
Statutes  of  Distribution."  ^'^'^ 

Sec.  XIII.  ^'JEt  si  le  heir,  on  lez  heirs,  seit,  on  seyent 
dedeins  le  age  de  xv  arts,  seit  la  nouriture  de  eux  bailie  per  le 
seig.  al  plus  procheyn  del  sank,  a  qui  heritage  ne  pent  descendre, 
issi  que  le  seign.  pur  le  hail  rein  ne  prengne.  Et  quit  ne  seit 
marie  per  le  seign.  mes  per  sa  volunte  demeine,  et  per  le 
conseil  de  ces  amys  sil  vent.  Et  quant  eel  heir,  on  ceux  heirs 
sont  de  plener  age  de  xv  auns^  seient  a  euoo  lour  terres,  e  lour 
tenemenz  liiires,  ensemhlement  oue  lour  chateaux,  et  one  les 
enprouemenz  de  celes  terres  outre  renahle  sustinance :  de  quel 
enprouement,  e  chateucc,  seit  tenu  a  respondre  celui  qui  de 
luy  auera  la  noriture,  ou  le  seigneur  ou  ses  heires  que  eel 
noriture  auera  bailie!' 

"  If  tenant  in  Gavelkind  die,  leaving  his  heir  or  heirs  mthin  the  age  of  xv 
years,  the  next  of  blood,  to  whom  the  inheritance  cannot  descend,  shall  by 
the  appointment  of  the  lord  (if  there  be  several  in  equal  degi-ee  of  kindi-ed) 
have  the  custody  of  the  body,  lands,  and  goods  of  such  infant  heir,  until  he 
attain  to  that  age ;  but  the  lord  shall  take  nothing  for  the  appointment,  nor 
ought  he  to  tender  any  marriage  to  the  heii*."  ^^^ 

130  <  Ure,'  i.e.  use,  or  custom. 

131  peramb.  Kent,  p.  561. 

'"'^  Robinson  on  Gavelkind,  \i.  176. 
^"^  Robinson   on  Gavelkind,  p.  237. 
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The  earliest  provision  for  the  infant  heir,  which  I  have 
met  mth,  is  in  the  laws  of  Hlothhsere  and  Eadric,  kings  of 
Kent :  13^ 


)>lo^aejie  ^  Gabpic.  Eantpajia 
cynm^a]'.  eccon  )?a  ae  ]>e  heojia 
albojiaj'  3ep  jepojihton.  J^yj-jum 
bomum  J?e  hypejitep  jaeje^  '.  • 

VI.  Erij:  ceopl  acpyle  be 
libbenbum  pipe  ^  beapne.  piht 
ij'  f  hit.  f  beapn.  mebbep 
polpje.  ^  him  man  an  hi]' 
paebepmj-majTim  pilpumne  be- 
pijean  jepelle.  hip  peoh  to 
healbenne  o]?  ]?aet  he  x  pintpa 

pie :  • 

{Jnc.  Laws  and  Instit.  of  England,  p.  12.) 


"  Hlotliliaere  and  Eadric,  kings  of 
the  Kentislunenj  augmented  tlie 
laws  wMcli  tlieir  elders  had  before 
made,  by  these  dooms  which  here- 
after say — 

VI.  "  If  a  husband  die,  wife  and 
child  yet  living,  it  is  right  that  the 
child  follow  the  mother ;  and  let 
there  be  sufficient  '  borh '  given  to 
him  from  among  his  paternal  kins- 
men to  keep  his  property  till  he  be 
X  years  of  age." 


And  by  the  laws  of  Ina,  King  of  Wessex— ^^^ 


Be  ^on  Se  pyht  jej-amhipan 
beapn  haebban.  anb  ^onne  j-e 
ye]i  jepite. 

XXXVIII.  Irip  ceopl  "3)  hij*  pip 
beapn  haebben  jemaene.  "j  pepe 
j'e  ceopl  pop^.  haebbe  jio  mo- 
bop  hipe  beapn  "j  pebe.  ajipe 
hipe  mon  vi  pcill.  to  poptpe. 
cu  on  pnmepa.  oxan  on  pmtpa. 
J^ealben  J?amae5ap  j?one  ppum- 
j'tol  o]7j?aet  hit  jepmtpeb  pie  !  * 

(Ibid.,  p.  54.) 


"  In  case  lawfully  manied  persons 
have  a  cliild,  and  then  the  husband 
die. 

xxxviii.  "  If  a  '  ceorl '  and  his 
wife  have  a  child  between  them, 
and  the  '  ceorl '  die,  let  the  mother 
have  her  cliild  and  feed  it.  Let  vi 
shillings  be  given  her  for  its  foster- 
ing, a  cow  in  summer,  an  ox  in 
winter.  Let  the  kindi-ed  take  care 
of  the  'frum-stol'  until  it  be  of 
age." 


^^  Hlothhaere  ascended  the  throne  of  Kent  a.d.  673,  and  died  a.d.  685.  He  was 
succeeded  by  his  nephew  Eadric,  who  reigned  one  year  and  a  half.  (Jnc.  Laws  and 
Instit.  of  England,  p.  11,  note  a.) 

^35  Ina  ascended  the  throne  of  Wessex  a.d.  688,  reigned  xxxvii  years,  when  he  abdi- 
cated, and  retired  to  Rome.  {Ibid.  p.  45,  note  a.) 
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And  in  like  manner  by  the  antient  common  law 


"  Si  qiiis  pater  mortuiis  fiicrit  ct 
filiuin  vcl  filiam  licrcditaiulam  rcli- 
qucrit,  usque  ad  xv  etaiis  aunos  ncc 
causaui  prosequautur  nee  judieiuni 
subeant,  set  sub  tutoribus  et  acto- 
ribiis  sint  iu  parentum  legitima 
custodia  saisiti  sieut  pater  eoruni 
fuit  in  die  mortis  et  vite  sue." 
{Ibid.  p.  250.) 


"  If  any  father  shall  die,  and  sludl 
leave  son  or  daughter  to  inherit, 
they  shall  not  sue,  nor  suffer  judg- 
ment in  any  cause  until  the  age  of 
XV  years,  but  they  shall  remain 
under  tutors  and  agents  in  the  law- 
ful custody  of  the  relations,  seised 
as  their  father  was  on  the  day  of 
his  death."  {Laws  of  K.  lien.  /,  cap. 
70,  sec.  18.) 


Again,  in  the  laws  of  K.  Henry  I,  cap.  59,  sec.  9- 


"  Pueri  autem  ante  xv.  annos 
plenos  nee  causam  prosequantur  nee 
in  judicio  resideant.  De  rebus 
hereditatis  sue  interpellatus  post 
XV.  annos  defensorem  habeat  vel 
idem  respondeat,  et  calumpniam 
mittat  in  rebus  suis,  ut  nuUus  eas 
teneat  uno  anno  et  uno  die  sine 
contradiccione  dum  sanus  sit,  et 
patrie  pax.  De  minoribus  vero 
causis,  respondeant  interim  tutores 
eorum  si  forisfaeiant  aliis  vel  alii 
forisfaeiant  ipsis." 

{Anc.  Laws  and  Instit.  of  England, 
Leges  Hen.  /,  p.  242.) 


"  But  children  before  the  full  age 
of  XV  years  shall  neither  sue  nor 
remain  in  judgment  in  any  cause. 
If  appealed  of  any  matter  concern- 
ing his  inheritance  after  xv.  years  of 
age,  he  may  have  a  defender  [next 
friend  ?]  or  he  may  himself  answer. 
And  he  may  put  in  his  claim  to  his 
own  property,  so  that  none  may 
hold  it  for  a  year  and  a  day  without 
challenge,  if  he  be  of  sound  mind 
and  within  the  [king's]  peace.  But 
of  minor  causes,  in  the  meantime, 
let  their  guardians  answer,  if  they 
make  forfeiture  to  others,  or  if  others 
forfeit  to  them." 


And  Bracton,  speaking  of  wardships,  says- 


"  Si  fuerit  hseres  socmanni,  tunc 
demum  cum  xv.  annos  eompleverit 
Eetatem  habere  intelligitur."  (Fol. 
86^ ;  see  also  Glanvil.  lib.  7,  cap.  9.) 


"  If  he  be  the  heir  of  a  soc-man 
(i,  e.  a  tenant  in  socage),  as  soon  as 
he  shaU  have  completed  the  age  of 
XV  years  he  is  understood  to  be  of 


full  age." 


"  When  the  Gavelkind  heir  arrives  at  the  age  of  fifteen  years  this  customary 
guardianship  ceases,  and  the  guardian  shall  then  deliver  up  to  his  ward  his 
goods  and  lands,  with  the  improvements,  and  in  all  things  shaU  be  charged. 
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and  have  allowance  as  guardian  in  socage  at  common  law.  If  tlie  lord  assign 
the  guardian,  and  the  guardian  make  default,  the  lord  is  chargeable  by  the 
custom ;  therefore  at  this  day  the  lord  seldom  intermeddles  in  the  matter." 
(Robinson  on  Gavelkind,  p.  238.) 


"  Rex  Vic.  Kane',  salutem.  Cer- 
tum  est,  et  nulli  sapienti  de  regno 
nostro  dubium,  quod  terrarum  quae 
tenentur  in  socagio  vel  Gavelikende, 
nulla  pertinet  ad  dominos  earundem 
teiTarum  custodia,  sed  solummodo 
ad  parentes  propinquiores  ex  ilia 
parte  qui  ad  successionem  hseredi- 
tariam  aspirare  non  possunt." 

And  again — 

"  Hundredum  de  Middleton. 
"  Juratores  prsesentant  quod  cum 
consuetudo  sit  per  totam  Kancimn 
quod  quando  aliquis  obierit  qui 
terram  teneret  in  Gavelikende,  et 
haeres  suus  sit  infra  aetatem,  mater, 
vel  parens  propinquior  ipsius  haere- 
dis  ex  parte  matris,  habere  debeat 
custodiam  ipsius  haeredis  et  terras 
suae  ad  appruandum  et  responden- 
dum de  exitibus  ejusdem  terrae  pre- 
dicto  haeredi  cum  ad  aetatem  perve- 
nerit  et  hoc  absq'.  aliquo  fine  inde 
capiendo,  &c." 

{Itin.  Kane.  43  Hen  III,  rotul  13.) 


"  The  King  to  the  Sheriff  of 
Kent,  greeting.  It  is  clear,  and 
mthout  doubt  to  every  wise  man  of 
our  kingdom,  that  of  lands  which 
are  holden  in  socage  or  in  Gavel- 
kind, no  custody  (or  wardship) 
belongs  to  the  lords  of  the  same 
lands,  but  only  to  the  nearest  rela- 
tions on  that  side  who  cannot 
aspire  to  the  inheritance." 

{Rot.  Claus.  37  Hen.  Ill,  memb.  19.) 

"  Hundred  of  Milton. 
"  The  jurors  present  that  whereas 
there  is  a  custom  throughout  aU 
Kent,  that  whensover  any  one  shall 
die  who  held  land  in  Gavelkind, 
and  his  heir  should  be  within  age, 
the  mother,  or  next  relation  of  the 
same  heir  on  the  part  of  the  mother, 
shall  have  the  custody  (wardship)  of 
the  same  heir,  and  of  his  land,  to 
cidtivate  and  to  answer  for  the 
issues  (profits)  of  the  same  land  to 
the  aforesaid  heir  when  he  shaU 
come  of  age,  and  that  without 
taking  anything  for  the  same." 


It  should,  however,  be  observed,  that  the  customary  guar- 
dianship will  not  take  place,  if  the  father  appoint  a  guardian 
by  deed  or  will,  according  to  the  statute  12  Car.  II,  c.  24. 

Sec.  XIV.  "  JEt  ceo  fet  a  sauoir  que  del  hoiire  que  ceuoo 
heirs  Gauylehende  seient,  ou  ount  passe  le  age  de  xv  aims, 
list  a  eux  lour  terres  ou  fenemenz  doner  e  vendre  a  lour 
vohmte,  sauues  les  sendees  an  chefz  seignorages  com  il  est 
deuant  dit!' 
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'riic  povvci'  oF  ciUcnatioii,  by  an  infant,  of  his  Gavelkind 
lands  at  his  full  age  of  fifteen  years,  is  one  of  the  most 
remarkable  and,  I  will  add,  most  valuable  of  our  Kentish 
customs,  and  is  in  full  operation  at  the  present  day. 

In  discussing  this  section  of  our  Custumal,  we  will 
consider — 

I.  Whether  the  custom  be  limited  to  the  heir  in  Gavel- 

kind, that  is,  to  such  lands  only  as  have  descended 
to  the  infant  by  inheritance.     Or, 

II.  Whether    the    custom    extends    to   all  his   lands  of 

Gavelkind    tenure,    and   that   whether   acquired    by 
descent  or  by  purchase. 

III.  Whether  the  alienation  must  be  upon  a  sale  only, 
and  for  a  valuable  consideration.     And, 

IV.  Whether  it  can  be  effected  otherwise  than  hy  feoffment, 
with  liver i/  of  seisin  by  his  own  hand. 

And,  PiRSTLY — Whether  the  custom  be  limited  to  the  heir 
in  Gavelkind,  that  is,  to  such  lands  only  as  he  shall  have 
taken  by  descent. 

According  to  the  strict  letter  of  our  Custumal,  none  but 
heirs  in  Gavelkind  are  authorised  to  alienate  their  lands  at 
the  age  of  fifteen  years. 

Lambard  says  {Peramb.  Kent,  p.  565)  it  is  necessary  "  that 
he  be  an  heire,  and  not  a  purchasour  of  the  lands  that  he 
departeth  withall."  For  this  he  cites  the  Custumal,  in  which 
*'  the  woordes  ceux  heires  doe  restraine  the  infant  that  commeth 
in  by  purchase." 

But  neither  in  practice  at  this  day,  nor  according  to  a 
succession  of  antient  records,  has  the  custom  received  so 
limited  and  restricted  a  construction.  We  will  on  the  other 
side  adduce  the  following  records,  in  support  of  our  opinion, 
that  the  custom  is  7iot  restricted  to  such  lands  only  as  have 
come  to  the  infant  by  descent,  but  that  it  extends  to  all  his 
lands  of  Gavelkind  tenure. 
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Bin.  Kane,  55  ^.  ///,  rot.  5, 
in  dor 80. 

"Totus  comitatus  recordatur  quod 
quilibet  setatis  quindecim  annorum 
tenens,  vel  tenere  damans  aliquam 
terram  in  Gavelykynde,  potest  dare, 
vendere  terram  suam  de  qua  fuit  in 

seisina adeo  licite   et   libere 

sicut  quilibet  alius  setatis  viginti  et 
unius  annorum  de  tenuris  forinsecis 
quae  tenentur  per  servitium  mili- 
tare." 


Bin.  of  Kent,  55  Hen.  III. 

"  It  is  found  by  tlie  whole  county 
that  every  one  of  the  age  of  xv 
years,  holding  or  claiming  to  hold 
any  land  in  Gavelkind,  may  give 
(by  way  of  sale)  his  land  of  which 

he  is  seised as  lawfully  and 

freely  as  any  other  person  of  the 
age  of  xxi  years,  his  foreign  tenures 
which  are  held  by  knights'  service." 


The  Custumal,  it  will  be  observed,  was  allowed  by  the 
Justices  in  Eyre,  anno  21  Edw.  1 ;  but  we  have  seen,  from 
the  preceding  record  of  the  Kentish  Iter,  in  the  time  of  that 
king's  father  (55  Hen.  Ill),  that — 

"  The  whole  county  found  that  every  one  of  the  age  of  xv  years,  holding  or 
claiming  to  hold  any  land  in  Gavelkind,  may  give  hy  way  of  sale  (?)  his  land 
of  which  he  was  seised,  as  freely,  &c." 


M.  T.  9  Edw.  II,  a  B.  Rot.  240. 
"  Kane. — Nuper  obiit  of  lands  in 
Esseche  (near  Mepeham) ,  Hert- 
lighe,  Derteford,  Otteford, 
Sevenok,  Kemesinge,  Sele, 
Kyngsdowne,      et       Maples- 

chaump 

"  Postea  juratores  dicunt. . . .  quod 
quilibet  setatis  quindecin  aimorum 
de  tenura  de  Gavelykynde  potest 
tenementa  sua  dare  et  quiete-cla- 
mantiam  impei^petuum  inde  facere 
secundum  consuetudinem  tenurse 
iUius,  &c." 

Again — 

Plac.  Ass.  in  Com.  Kane,  4^1  K.  III. 

"Tenentes  dicunt  quod  tenementa 

pr?edicta   sunt    Gavelkyndcnsia,   et 

dicunt   quod  usus  Gavclkynd  talis 


Mich.  Term,  9  Kdw.  II,  in  C.  B. 
"  Kent — A  nuper  obiit  of  lands  in 
Ash  (near  Meopham)  Hartley, 
Dartford,  Ottford,  Sevenoaks, 
Kemsing,  Scale,  Kingsdown, 
and  Mapeleschamp 

"  Afterwards  the  jurors  say 

that  every  one  of  the  age  of  xv  years 
may  give  his  tenements  of  Gavel- 
kind tenure,  and  may  thereof  make 
quitclaim  for  ever,  according  to  the 
custom  of  that  tenure." 


Assise,  Kent,  47  Edw.  III. 
*'  The  tenants  say  that  the  tene- 
ments aforesaid  are  Gavelkind,  and 
they  say  that  the  custom  of  Gavel- 
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est  quod  quililx^t  lioino  ii^ialis  (|uiii- 
(Iccim  annorum  potest  terras  vi 
tenemcnta  sua  dare  ct  alicnarc,  rc- 
mitterc,  et  rclaxare  cuieuiKi'.  volm;- 
rit  a  toto  tempore  in  com.  Kane, 
usitatus." 


kind  is  swell,  that  ev(!i*y  man  of  the 
ag'e  of  XV  years  may  give,  alien, 
remise,  and  release  his  lands  and 
t(!nem(!nts  to  whomsoever  he  will — 
from  all  time  used  in  the  county  of 
Kent." 


And  judgment  is  given  for  the  tenants  accordingly. 


Again — 

Ass.  in  Com.  Kane,  12  Ric.II. 

*•  An  assise  of  novel  disseisin,  by 
Thomas  de  Wormesell,  llobert 
Brockman,  and  others,  against 
John  Kelsham,  for  lands  in 
Newenton,  near  Sydyngboume. 

"  The  tenant  pleads  in  bar,  that 
the  tenements  '  sunt  de  tenura  de 
Gavelkynde  ;'  et  dieit  quod  habetur 
ibidem  talis  consuetudo  quod  qui- 
libet  tenens  aliquonmi  tenemento- 
rum  quae  sunt  de  tenm-a  de  Gavel- 
kynde, tenementa  ilia  ciim  fuerit 
setatis  quindeeim  annomm  dare 
possit  et  alienare  et  totum  jus  suimi 
remittere  et  relaxare  ad  voluntatem 
suam  juxta  consuetudinem  comi- 
tatus  prsedicti." 


Assise,  Kent,  12  Eic.  II. 

"Assise  of  novel  disseisin,  by  Thomas 
de  Wormesell,  Robert  Brock- 
man,  and  others,  against  John 
Kelsham,  for  lands  in  Nemng- 
ton,  next  Sittingbourne. 

"  The  tenant  pleads  in  bar,  that 
the  tenements  are  of  the  tenure  of 
Gavelkind;  and  says  that  there  is 
there  such  a  custom  that  every  tenant 
of  any  tenements  which  are  of  the 
tenure  of  Gavelkind,  may  give  and 
alien  those  tenements,  when  he  shall 
be  of  the  age  of  xv  years,  and  may 
remise  and  release  all  his  right  at 
his  will,  according  to  the  custom 
of  the  county  aforesaid." 


Again,  in  the  records  of  the  same  year,  in  Mich.  Pours 
case  it  is  pleaded — 


"  Quod  habetur  talis  consuetudo 
in  comitatu  praedicto  quod  quibbet 
tenens  ten-arum  et  tenementorum 
quae  sunt  de  tenura  de  Gavelkynd, 
tenementa  iUa  ciim  setatis  quin- 
deeim annorum  fuerit  in  feodo 
alienare  potest." 


"  That  there  is  such  a  custom  in 
the  county  aforesaid,  that  every 
tenant  of  lands  and  tenements 
which  are  of  the  tenure  of  Gavel- 
kind may  alien  those  tenements 
in  fee  when  he  shall  be  of  the  age 
of  XV  years." 
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And  in 

Trin.  12  Ed.  J,  C.  B.  Rot.  68,  Kane. 
"  Eequisiti  qiiantse  setatis  hoino 
debet  esse  qui  tenet  in  Gavelikende, 
qui  possit  alium  feoiFare  per  quod 
stabile  sit  feoffamentum  suuin, 
dicunt  quod  quindecim  annorum." 


Trin.  Term.  12  Edw.  /,  C.B.Kent. 

"  Being  asked  of  what  age  a  man 
ought  to  be  who  holds  in  Gavel- 
kind, who  may  enfeoff  another  so 
that  his  feoffment  shall  stand,  they 
{the  jurors)  say,  of  the  age  of  xv 
years." 


This  custom  extends  to  a  female  heir  in  Gavelkind  at  the 
age  of  fifteen,  as  well  as  a  male.     Thus — 


"  Assis.  in  Com.  Kane.   13  U.  II. 
Hamon  et  ux.  v.  Joh.  War- 
don  the   elder,   for  lands   in 
Egerton,  &c. 
"  The  tenant  pleads  in  bar, 
"  Quod  tenementa  in  visu  posita 
tenentur  secundum   consuetudinem 
de    Gavelkynd;  et   dicit    quod  per 
consuetudinem   de   Gavelkynd  mu- 
lieres  quae  sunt  inde  tenentes  cum 
setatis  quindecint'  annorum  fuerint, 
tenementa  iUa  alienare  possunt." 


"Assise,  Kent,  13  Kich.II.  Hamon 
and  wife  against  John  Wardon 
the  elder,  for  lands  in  Egerton, 
&c. 
"  The  tenant  pleads  in  bar, 
"  That  the  tenements  put  in  suit 
are  held  according  to  the  custom  of 
Gavelkind;   and  says   that   by  the 
custom  of  Gavelkind,  women   who 
are  tenants  thereof,  when  they  shall 
be  of  the  age  of  xv  years,  may  alien 
those  tenements." 


The  authorities  which  we  have  adduced  in  explanation  of 
the  first  point  have  also  disposed  of  the  second,  and  appear  to 
us  clearly  to  establish  the  infant's  power  of  aHenation  over  his 
Gavelkind  lands,  however  acquired. 

It  must,  however,  be  remarked,  that  the  learned  editor  of 
the  last  edition  (1822)  of  Robinson  on  Gavelkind,  p.  279, 
still  expresses  considerable  doubt  whether  the  privilege  be  not 
confined  to  infants  taking  by  descent,  and  for  this  he  cites  the 
Custumal  itself.  That  doubt  would,  however,  have  greater 
weight  if  our  Kentish  customs  owed  their  creation,  origin, 
and  existence  to  the  Custumal ;  but  as  the  Custumal  is  merely 
the  record  and  allowance  of  customs  which  have  existed  from 
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the  Saxon  period  of  our  history,  we  may  safely  Icjok  to  the 
antieiit  decisions  of  the  justices  in  eyre,  and  to  the  modern 
usage,  as  authoritative  exponents  of  the  Cudumul. 

Having  thus  endeavom^ecL  to  explam  these  two  points,  we 
proceed  to  the  tuird,  viz. — 

Whether  the  ahenation  must  be  upon  a  sale  only,  and 
for  a  valuable  consideration  ? 

Lambard  says  (p.  505) — 

"  If  an  infant  in  Gauelkinde  at  this  day  will  sell  at  fifteene  yeercs  of  age, 
these  three  things  ought  of  necessitie  to  concurre,  if  he  will  haue  the  sale  good 
and  effectuall.  The  first,  that  he  be  an  heire,  and  not  a  purchasoiir  of  the 
land  that  he  departs  ^^dthall.  The  second,  that  he  haue  a  recompeyice  for  it. 
And  the  thii'd,  that  he  doe  it  with  liuerie  of  seison  by  his  owne  hande,  and  not 
by  warrant  of  attourney,  nor  by  any  other  manner  of  assurance." 

And  he  adds,  that — 

"  The  words  of  the  Custumal^ '  doner  e  vender,^  in  the  copulative  (for  so  they 
be  in  deede,  though  the  imprinted  booke  haue  them  disimictiuely),  do  of 
necessitie  implie  a  recompence,  for  as  much  as  vendere  cannot  be  sinepretio.^' 

Mr.  Robinson  seems  to  infer,  that  as  two  of  the  copies  of 
the  Custumal  read  doner  ou  vender  in  the  disjunctive,  the 
infant's  power  of  alienation  is  not  confined  to  a  sale  for  a 
valuable  consideration. 

Kobinson  continues — 

"  Nor  can  I  find  any  instance  on  record  wherein  the  consideration  for  the 
feoffment  is  set  out,  as  probably  it  would  be  were  it  necessary ;  but  the  com- 
mon way  of  pleading  is  quod  dedit  et  co7icessit,  &c.,  or  sometimes  quod  feoffavit, 
&c.,  or  dimisit,  or  remislt  et  relaxavW — [i.  e.  "  that  he  hath  given  and  granted, 
&c.,  hath  enfeoffed,  &c.,  or  demised,  or  remised  and  released."]  (On  Gavelk. 
p.  277.) 

We  agree  with  the  learned  editor  of  Mr.  Robinson's  book, 
that — 

"  This  reasoning  cannot  be  considered  conclusive  upon  the  point,  and  the 
weight  of  authority  appears  to  be  against  the  author's  inference ;  the  general 
practice  is,  to  add  to  the  memorandum  of  livery  of  seisin  an  attestation  that 
the  consideration  money  was  paid  to  the  infant,  instead  of  indorsing  a  receipt 
for  it."   (76.,  p.  277,  note'') 
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The  FouuTH  point  for  our  consideration  is — Whether  the 
ahenation  can  be  effected  otherwise  than  by  feoffment  with 
hvery  of  seisin  by  the  infant's  own  hand  ? 

We  have  abeady  seen  Lambard's  opinion,  "  that  he  doe  it 
with  huerie  of  seison  by  his  owne  hande,  and  not  by  warrant 
of  attourney,  nor  by  any  other  manner  of  assurance."  But 
the  Itin.  Kane,  55  Hen.  Ill  (cited  ante,  p.  166),  not  only 
says  that  the  infant  potest  dare  vendere  (may  give  by  way  of 
sale),  but  proceeds,  ac  etiam  remittere  et  quietum-clamare 
totum  jus  et  clameum  quod  habet  vel  liahere  possit  in  aliquo 
teiiemento  petendo — (that  is)  "  and  may  also  remise  and  quit- 
claim all  the  right  and  claim  which  he  has  or  may  have  in  any 
tenement  in  issue,  or  suit." 

Robinson  says — 

"  The  later  resolutions  and  practice  have  added  the  following-  proper  and 
reasonable  restrictions  to  this  customary  alienation — that  it  must  be  by 
feoffment^  and  the  livery  of  seisin  must  be  propria  manu  of  the  infant,  and  not 
by  letter  of  attorney ;  nor  does  the  custom  extend  to  any  other  conveyance  or 
assurance,  for  it  shall  be  taken  strictly  ;  therefore  the  custom  does  not  enable 
him  to  make  a  loill  of  these  lands  at  15.  The  custom  does  not  extend  to  the 
grant  of  a  reversion  on  an  estate  for  life,  for  that  lies  not  in  livery."  (P.  248 — 
250,  and  the  autJiorities  there  cited.)  ^^^ 

Mr.  Robinson  continues — 

"  When  1  contend  that  the  customary  power  of  alienation  is  confined  to 
feoffments,  I  would  be  understood  to  consider  the  infant  as  in  actual  possession 


^^  To  the  non-professional  reader  it  may  not  be  unnecessary  to  explain  the  legal  tech- 
nical phraseology  of  lands  being  acquired  by  '  descent '  and  by  'purchase; '  also  where 
lands  are  said  to  lie  in  *  livery,'  and  in  '  grant.'  All  lands  are  said  to  be  acquired^  by 
purchase,  except  such  only  as  descend  to  a  person  as  next  heir  of  the  former  owner,  who 
has  died  intestate  ;  for  if  the  lands  be  devised  to  him  by  unit,  he  takes  as  a  purchaser,  and 
not  by  descent. 

Hereditaments  are  in  law  considered  as  corporeal  or  incorporeal.  Corporeal  heredita- 
ments he  in  livery,  that  is,  may  pass  by  livery  of  seisin  (by  actual  dehvery  of  possession). 
Incorporeal  hereditaments  are  said  to  lie  in  grant,  and  can  only  pass  by  deed — such  as  a 
remainder  or  reversion,  a  manor,  rents,  tithes,  and  other  incorporeal  hereditaments,  which 
exist  only  in  intendment  and  consideration  of  law,  and  being  ideal  and  invisible,  are 
incapable  of  being  transferred  propria  manu,  or  by  any  other  means,  inter  vivos,  than  a 
deed  oi  grant. 
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and  seisin  of  the  land,  for  ollun-wisc  (as  T  tako  it)  the  custom  will  warrant  him 
at  the  age  of  liftccn  to  release  his  rujht  in  the  lands  to  him  '\\\  'possession  of  the 
freehold^  {Ibid.,  p.  252.) 

Thus  wc  have  seen,  by  the  above  cited  record  55  Henry  III, 
that  the  infant  is  authorised  by  the  custom,  not  only  to  give 
his  lands  by  way  of  sale,  but  also  to  remise  and  quit-claim  all 
his  ri(j/ht  and  claim  in  ani/  tenement. 

To  which  may  be  added  the  following  verdicts  upon  the 
very  point. 

Peter  de  Merdales  case,  Itin.  Kane,  6  Ed.  II,  rot.  17. 


"  Assisa  yenit  recognitura  si 
Will'us,  filius  Petri  de  Merdale,  et 
alii  injiiste,  &c.,  disseisiveruut  Pe- 
trum  de  Merdale  de  libero  tene- 
mento  siio  in  Beiiham  et  Hertlepe, 
&c.,  nude  qneritur  qnod  disseisive- 
runt  eum  de  nno  messuagio,  decern 
acris  terrse  et  octo  solidatis  redditiis, 
cum  pertinentiis,  &c." 

The  demandant  being  seised 
kind  inheritance  of  his  late  wife 
of  the  other  moiety  as  guardian 
Roger,  the  jury  find — 

"  Quod  postea  prsedicto  Will'o,  I 
filio  Petri,  setatis  quindecim  anno- 
rum  existente,  quando  idem  Will'us 
fuit  plense  aetatis  secundum  consue- 
tudinem  de  Gavelykynde,  scil.  post 
quintum  decimuin  annum  com- 
pletum,  per  quoddam  scriptum  con- 
fectum  apud  London,  concessit  et 
dimisit  prsedicto  Petro  omnes  ten'as 
et  tenementa,  cum  pertinentiis,  quae 
habuit  sive  habere  potuit  in  villis 
prsedictis  per  successionem  haeredi- 
tariam  de  prsedicta  Agnete  matre 
ipsius  Wnri,  tenendum  eidem  Petro 


"Assise  summoned  to  inquire 
whether  William,  son  of  Peter  de 
Merdale,  and  others,  unjustly  dis- 
seised Peter  de  Merdale  of  his  frank 
tenement  in  Benham,  Hartlip,  &c., 
where  it  is  complained  that  they 
have  disseised  him  of  one  messuage, 
ten  acres  of  land,  and  eight  shillings 
of  rent,  with  the  appurtenances." 

of  one  moiety  of  the  Gavel- 
as  tenant  by  the  curtesy,  and 
to  his  two  sons,  William  and 


"That  afterwards  the  aforesaid 
William,  the  son  of  Peter,  being  of 
the  age  of  xv  years,  when  the  same 
William  was  of  full  age,  according 
to  the  custom  of  Gavelkind,  that  is 
to  say,  after  the  ffteenth  year  com- 
pleted, by  a  certain  writing  made  at 
London,  granted  and  demised  to  the 
aforesaid  Peter  all  the  lands  and 
tenements,  with  the  appurtenances, 
which  he  had  or  might  have  in  the 
aforesaid  towns  by  hereditary  suc- 
cession of  the  aforesaid  Agnes, 
mother  of  the  same  William,  to  hold 
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ad  terminum  ^dtse  ipsius  Petri,  prse- 
dictis  tenementis  unde  assisa  ista 
aiTaniata  est  in  seisina  prsedicti 
Petri  existentibus.  Qui  quidem 
Will'us  postea  rediens  ad  praedicta 
tenementa  factum  suiim  prsedictum 
patriae  notificavit  et  ratum  habuit, 
&c." 


to  tlie  same  Peter,  for  the  term  of 
tlie  life  of  the  same  Peter,  the  afore- 
said tenements  whereof  that  assise 
is  holden,  being  in  the  seisin  of  the 
aforesaid  Peter.  Which  same  Wil- 
liam afterwards  coming  to  the  afore- 
said tenements,  notified  his  afore- 
said deed  to  the  country,  and  con- 
firmed it." 


And  thereupon  judgment  is  given  against  William  for  his 
purparty,  though  Peter's  title  to  one  moiety,  as  guardian,  was 
then  at  an  end,  and  as  to  the  other,  he  had  incurred  a  for- 
feitm^e  by  marriage. 

Again,  in  De  Gatewi/Jcs  case,  Mic.  Term,  9  Edw.  II,  C.  B. 
rot.  240,  Kane'.,  a  m^per  ohiit,  brought  by  Richard  and  Wilham 
de  Gatewyk  against  Katherine  de  Gatewyk  and  others,  the 
pleadings  as  to  the  purparty  of  Richard  are  as  follow — 

"  Katherine  and  others,  by  Adam 
de  Eyram,  their  guardian,  come  and 
defend  their  right,  when,  &c.,  and 
as  to  the  purparty  which  the  afore- 
said Hichard,  the  son  of  Richard, 
claims,  &c.,  they  say  that  the  same 


"  Katharina  et  alise,  per  Adam  de 
Byram  custodem  suum,  veniunt  et 
defenduntjus  smun,  quando,  &c.,  et 
quoad  propartem  quam  prsedictus 
Richardus,  filius  Eichardi,  clamat, 
&c.,  dicunt  quod  idem  Richardus 
nihil  juris  clamare  potest  in  prsedictis 
tenementis,  quia  dicunt  quod  prse- 
dictis  tenementis  simul  cum  aliis 
tenementis  in  diversis  villis  in  eodem 
comitatu  in  seisina  prsedicti  Johan- 
nis  de  Gatewyk  patris  ipsanim 
Katherinae  et  aliarum  existentibus, 
idem  Richardus  per  scriptum  suum 
concessit,  remisit,  et  omnino  pro  se 
et  haeredibus  suis  imperpetuum 
quietum  clamavit  praedicto  Johanni 
totum  jus  et  clameum  quod  habuit 
vel  aliquo  modo  habere  potuit  ra- 
tione  parcenariae  vel  communis  suc- 
cessionis  post  decessum  Richardi  de 
Gatewyk,  patris  prsedicti  Johannis, 


Richard  can  claim  nothing  of  right 
in  tlie  aforesaid  tenements,  because 
they  say  that  the  aforesaid  tenements, 
together  with  other  tenements  in 
divers  towns  in  the  same  county, 
being  in  the  seisin  of  the  aforesaid 
John  de  Gatewyk,  father  of  the  same 
Katherine  and  others,  the  same 
Richard,  by  his  writing,  granted,  re- 
mised, and  entirely  for  himself  and 
his  heirs,  for  ever  quit-claimed  to 
the  aforesaid  John  all  the  right  and 
claim  which  he  had,  or  in  any  man- 
ner could  have,  by  reason  of  parce- 
nary or  common  succession,  after 
the  decease  of  Bichard  de  Gatewyk, 
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ill  omnibus  torris,  icnciucutis,  iiics- 
suagiis,  rcdclitibus,  bosois,  ])niiiH, 
pasturis,  molcm(Hnis,  Vivariis,  cimi 
omnibus  eorum  pertiucnciis,  quju 
quondam  fucn-uut  dicti  IMchardi  dc 
Gatcwyk,  patris  ])raMlicti  Johannis, 
in  Esseclie,  Ilcrtligho,  Dertcford, 
Otteford,  Sevenok,  Kemesinge,  Sclc, 
Kyni^'sdowne,  et  Ma])elescliaump, 
habendum  et  tenendum  omnia  pnL'- 
dicta  tenementa,  &c.,  prrcdicto 
Jolianni  et  liseredibus  suis  de  capi- 
talibus  dominis  feodi  imperpetuiim, 
&c. ;  et  proferimt  scriptum  illiid 
quod  lioc  testatiir,  unde  petiint 
judicium,  &c. 

"Et  praedictus  Ricardus,  quoad 
prsedictum  scriptum  quietae  claman- 
tise,  bene  cognoscit  scriptum  illud 
esse  factum  suum,  sed  dicit  quod 
ipse  prsetextu  scripti  illius  ab  ac- 
tione  praecludi  non  debet,  quia  dicit 
quod  ipse  tempore  confectionis  prae- 
dicti  scripti  fuit  infra  setatem ;  et 
hoc  paratus  est  veriticare,  &c. 

"  Et  Katherina  et  aliae  dicunt 
quod  prsedictus  Eicardus  secundum 
consuetudinem  Kancias  fuit  plense 
aetatis  tempore  confectionis  prsedicti 
scripti,  dicunt  enim  quod  consuetudo 
in  partibus  illis  talis  est  quodhaeres 
de  tenura  de  Gavelykynde  cum 
complevit  quint  um  decimum  setatis 
suae  annum  est  plenae  aetatis  secun- 
dum consuetudinem  iilam  ad  tene- 
menta sua  alienanda  et  jus  smun 
quietc-clamandum,  &c.  Et  dicunt 
quod  praedictus  Ricardus  tempore 
confectionis  ejusdem  scripti  fuit 
([uindecim  annorum  et  amplius.  Et 
hoc  parata3  s\mt'  veriticare,  &c. 


falluu"  of  the  aforesaid  John,,  in  all 
the,  hmds,  tenements,  messuages, 
rents,  woods,  meadows,  pastunjs, 
mills,  warrens,  witli  all  their  ap- 
])urtcnanccs,  which  form(;rly  were  of 
tiie  said  Richard  dc  Galctoyk,  father 
of  the  aforesaid  John,  in  Esseche, 
Hartley,  Dartford,  Otford,  Seven- 
oaks,  Kemsing,  Scle,  Kingsdown, 
and  Mapeh'schamp,  to  have  and  to 
hold  all  the  aforesaid  tenements,  &c., 
to  the  aforesaid  John  and  his  heirs, 
of  the  chief  lords  of  the  fee,  for  ever, 
&c. ;  and  they  proffer  that  writing 
which  witnesseth  this,  therefore  they 
seek  judgment,  &c. 

"  And  the  aforesaid  Richard,  as 
to  the  aforesaid  ^viiting  of  quitclaim, 
fully  acknowledges  that  writing  to 
be  his  deed,  but  he  saith  that  he 
by  pretext  of  that  writing  ought 
not  to  be  precluded  fi'om  his  action, 
because  he  saith  that  he  at  the 
time  of  the  making  of  the  aforesaid 
wi'iting  was  within  age,  and  this  he 
is  ready  to  verify,  &c. 

"  And  Katherine  and  the  others 
say  that  the  aforesaid  Richard, 
according  to  the  custom  of  Kent, 
teas  of  full  age  at  the  time  of  making 
the  aforesaid  vmting,  for  they  say 
that  the  custom  in  those  parts  is 
such,  that  a  heir  of  the  tenure  of 
Gavelkind,  luhen  he  hath  accom- 
plished the  fifteenth  year  of  his  age, 
is  of  full  age,  according  to  that 
custom,  to  alienate  his  tenements, 
and  to  quitclaim  his  7'ight,  &c.  And 
they  say  that  the  aforesaid  Richard, 
at  the  time  of  the  making  of  the 
same  writing,  was  of  the  age  of 
fifteen  years  and  more.  And  this 
they  are  prepared  to  verify,  &c. 
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"  Et  Ricardus  dicit,  quod  con- 
suetudo  quam  prsedicta  KatJierina 
et  aliae  allegant  non  est  talis  in  par- 
tibus  prsedictis,  dicit  enim  quoad  ad 
hoc  quod  alienatio  sive  quiete-cla- 
mancia  alicujus  de  tenementis  quae 
sunt  de  tenura  de  Gravelykynde 
ipsum  praecludere  debent,  requiritur 
quod  ipse  tempore  alienationis  seu 
quietse  clamancise  bujusmodi  sit 
setatis  viginti  et  unius  annorum 
plene  completorum,  et  non  infra 
setatem  illam,  viz.,  statim  post  quin- 
tum  decimum  annum  completum, 
sicut  prse dicta  Katherina  et  alise 
dicunt.  Et  boc  petit  quod  inqui- 
ratur  per  patriam,  &c.  Et  Kathe- 
rina et  aliae  similiter. 

''  Postea  juratores  de  consensu 
partium  electi  venerunt  et  dicunt 
super  sacramentlun  suum  quod  prse- 
dictus  RicarduSy  tempore  confec- 
tionis  prsedicti  scripti  quiete-claman- 
ci(B  quod  prsedicta  Katherina^  Marg. 
et  EUz.  proferunt  sub  nomine  ipsius 
Ricardi,  fuit  setatis  quindecim  an- 
norum et  amplius,  et  quod  quilibet 
setatis  quindecim  annorum  de  te- 
nura de  Gavelykynde  potest  tene- 
menta  sua  dare  et  quiete-clamanciam 
imperpetuum  inde  facere,  secundum 
consuetudinem  tenurae  illius,  &c. 

"  Ideo  consideratum  est  quod 
pra^dictus  Ricardus  quoad  propar- 
tem  suam  ipsum  contingentem  de 
tenementis  prsedictis  nil  capiat  per 
juratam  istam,  sed  sit  in  mia  pro 
falso  clamore,  &c." 


"And  Eicbard  says,  that  tbe 
custom  wbicb  tbe  aforesaidX«i^Aerme 
and  otbers  allege  is  not  sucb  in  tbe 
parts  aforesaid,  for  be  says  in  tbis 
bebalf,  tbat  tbe  alienation  or  quit- 
claim of  any  person  of  tbe  tenements 
wbicb  are  of  tbe  tenm-e  of  Gavelkind, 
in  order  to  preclude  bim,  it  is  neces- 
sary tbat  be,  at  tbe  time  of  sucb 
alienation  or  quitclaim^  sbould  be 
of  tbe  age  of  twenty  and  one  years 
fully  completed,  and  not  witbin 
tbat  age,  to  wit,  immediately  after 
tbe  fifteentb  year  completed,  as  tbe 
aforesaid  Katherine  and  tbe  otbers 
say.  And  tbis  be  prays  may  be 
inquired  of  by  tbe  country,  8z;c.  And 
Katherine  and  otbers  tbe  like. 

"  Afterwards,  tbe  jurors  elected 
by  consent  of  tbe  parties,  came,  and 
say  upon  tbeir  oatb  tbat  tbe  afore- 
said Richard,  at  tbe  time  of  tbe 
making  of  tbe  aforesaid  writing  of 
quitclaim,  wbicb  tbe  aforesaid  Ka- 
therine, Margaret,  and  Elizabeth 
proffer  under  tbe  name  of  tbe  same 
Eicbard,  was  of  tbe  age  of  xv  years 
and  above,  and  tbat  eveiy  one  of 
the  age  of  fifteen  years  his  tenements 
of  the  tenure  of  Gavelkind  may 
give  and  may  thereof  make  quitclaim 
for  ever,  according  to  the  custom  of 
that  tenure,  &c. 

"  Tberefore  it  is  considered  tbat 
tbe  aforesaid  Richard  as  to  bis  pm*- 
party  to  bim  belonging  of  tbe  afore- 
said tenements,  sball  take  notbing  by 
tbis  jury,  but  is  in  mercy  for  false 
claim,  &c." 


Again,  in  Plac.  Ass.  in  Com.  Kane.  47  Edw.  Ill,  to  try 
whether  John  Wisdom  and  Isabella  his  wife  had  unjustly 
disseised  Simon  Parlebien  of  his  frank  tenement  in  Ketebrook 
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and  Eltliarn — that  is  to  say,  of  twelve  acres  of  laiKl,''^^  and 
half  an  acre  of  meadow,  witli  the  appurtenances — tlie  tenants 
(John  and  Isabelhi)  plead  that  the  plaintiff,  Simon — 

"  Ey  his  writing,  wliicli  tlicy  proflcr  lioro  in  court,  which  bears  date 
on  Monday  next  after  the  Feast  of  the  Purification  of  the  Blessed  Virj^n 
Maiy,  in  the  35th  year  of  the  reign  of  the  now  King  of  England,  remised  and 
quUclaiined  to  the  same  John  Wisdom  all  his  right  which  he  had  in  the 
tenements  aforesaid." 


And  the  tenants  further  say 

"  Quod  tenementa  prsedicta  sunt 
Gavelkyndensia,  et  dicunt  quod 
usus  Gavelkynd  talis  est  quod  qui- 
libet  homo  fetatis  quindecim  anno- 
rum  potest  terras  ct  tenementa  sua 
dare  et  alienare,  remittere  et  re- 
laxare  cuicunq'.  voluerit  a  toto 
tempore  in  com.  Kane',  usitatus." 


"  That  the  tenements  aforesaid 
are  of  the  nature  of  Gavelkind,  and 
they  say  that  the  custoyn  of  Gavel- 
kind  is  such,  that  every  man  of  the 
age  of  xv  years  may  give  and  alien, 
remise  and  release  his  tenements  to 
whomsoever  he  will,  from  all  time  in 
the  county  of  Kent  accustomed." 


And  judgment  is  given  for  the  tenants. 

Again,  Ass.  in  Com.  Kane,  7  Edw.  Ill,  rot.  2,  brought 
by  Richard  de  Bourne  and  Joan  his  wife,  against  John,  son 
of  Thomas  de  Hegham,  and  others,  for  a  large  quantity  of 
lands  in  Littlebourne,  Stoddemershe,  Chiscelet,  Recidvre,  and 
Menstre,  in  the  Isle  of  Tanet.  The  tenant  (John  de  Hegham) 
pleads  in  bar,  that  liis  father  (Thomas  de  Hegham)  died 
seised  of  the  aforesaid  tenements  in  his  demesne,  as  of  fee 
and  right,  and  that  his  mother  (the  said  Joan)  was  afterwards 
seised  of  the  lands  as  guardian  in  Gavelkind  {secundum  usum 
de  Gavelhynde^  ratione  nuiriturcB  ipsiiis  Joliannis,  jilii  et 
Jiceredis  ipsius  Tliomm,  i.e.  according  to  the  custom  of  Gavel- 
kind, by  reason  of  the  nurture  of  the  same  John,  the  son  and 
heir  of  the  said  Thomas)  until  the  said  John  should  attain 
his  age  of  fifteen  years,  and  that  he  (the  tenant)  entered  on 
her  at  fifteen. 

'^7  In  legal  parlance  '  terra '  means  '  arable  land.' 
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To  which  the  plamtiffs  (Richard  and  Joan)  reply : 


"  Quod  prsedictis  tenementis  in 
seisina  ejusdem  Joliaimse  existen- 
tibus  prsedictus  Joliannes  filius 
Thomse  post  setatem  suam  quin- 
decim  annorum  ut  ille  qui  plense 
setatis  fuit  secundum  usum  de  Ga- 
velkynde  remisit,  dimisit,  et  relaxavit 
eidem  Johannse  totum  jus  et  cla- 
meum  suum  quod  habuit  in  eisdem 
tenementis.  Et  proferunt  inde 
quoddam  scriptum  hie  in  cima  sub 
nomine  prsedicti  Joliannis  fdii 
Thomae,  quod  idem  testatur  in  liaec 
verba : 

"  Universis  scriptum  hoc  visuris 
vel  audituris  Joliannes  filius  Thomse 
de  Hegliam,  salutem  in  Domino 
sempitemam.  Noveritis  me  in  pura 
et  legitima  setate  dimisisse,  conces- 
sisse,  et  imperpetuum  quietum  cla- 
masse  pro  me  et  liseredibus  meis 
Joliannse  de  Hegliam  matri  meae 
et  hseredibus  suis  totum  jus  meum 
et  clameum  quod  babui  vel  aliquo 
modo  habere  potero  in  futuro  in 
omnibus  et  singulis  tenementis 
meis  ubicunq.  in  com.  Kane',  exis- 
tentibus." 


"  That  the  aforesaid  tenements 
being  in  the  seisin^^^  of  the  same 
Joan,  the  aforesaid  John,  the  son  of 
Thomas,  after  his  age  of  xv  years, 
as  he  that  was  of  full  age  according 
to  the  custom  of  Gavelkind,  remised, 
demised,  and  released  to  the  same 
Joan  all  his  right  and  claim  which 
he  had  in  the  same  tenements. 
And  they  proffer  a  certain  writing 
thereof  here  in  court,  under  the 
name  of  the  aforesaid  John,  the  son 
of  Thomas,  which  testifies  the  same 
in  these  words  : 

"  To  all  who  shall  see  or  hear 
this  writing,  John,  the  sou  of 
Thomas  Hegham,  greeting  in  the 
Lord  everlasting.  Know  ye  that  I, 
being  of  pure  and  lawful  age,  have 
demised,  granted,  and  for  ever  quit- 
claimed,  for  me  and  my  heirs,  to 
Joan  de  Hegham,  my  mother,  and 
to  her  heirs,  all  my  right  and  claim 
wliich  I  had,  or  in  any  manner  shall 
hereafter  have,  in  all  and  singular 
my  tenements  wheresoever  being  in 
the  county  of  Kent." 


And  the  jury  find  for  the  plaintiffs,  which  it  seems  they 
could  not  have  done  had  not  the  right  passed  from  the  tenant 
to  the  plaintiff  {Joan)  by  this  release,  for  otherwise  the  tenant's 
entry  had  been  lawful,  and  no  disseisin. 


138  «  If  a  guardian  after  the  full  age  of  the  heir  continue  in  possession  against  the  will 
of  the  hei'-,  the  law  looks  upon  him  as  an  abator ;  he  is  no  tenant  at  suiferance,  but  an 
abator  against  whom  an  Assize  of  Mordancestor  doth  lye  (1  Inst.  b1  b)\  but  if  with  the 
consent  of  the  heir,  he  is  tenant  at  will.  In  either  case  he  is  capable  of  accepting  a 
release  :  in  the  first,  because  he  has  a.  freehold  ;  in  the  second,  by  reason  of  the  privity." 
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Again,  Ass.  in  com.  Kane,  2  Ric.  11,  by  Alianor  Spiccr,  of 

Rochester,  against  Jo/ur  Marchall,  of  Rochester,  and  Joan  his 

wife,  in  which  she  complains  that  they  had  disseised  h(T  of 

two   messnages  with   the  aj)purtenances.     And  the  tenants 

(John  and  Joan)  plead  in  bar, 

*'  Quod  tenementis  pracdictis  qu;c 
sunt  de  tenura  de  Gavclkyiid,  in 
seisina  ipsius  Johann[E,dum  sola  fuit, 
existentibus,  prefata  Alianora,  plena) 
a-tatis  existens,  secundum  consue- 
tudinem  de  Gavelkynd,  viz.  de  a^tate 
quindccim  annorum  et  amplius,  per 
quoddam  scriptum  suum  quod  hie  in 
curia  proferunt,  cujus  data  est  apud 
Roucliestre,  &c.,  per  nomen  Alia- 
norse,  filiae  Roberti  Spicer  de  Eou- 
chestre,  remisit,  relaxavit,  et  omnino 
de  se  et  liaeredibus  suis  impei'petuum 
quietum  clama\dt  eidem  Johannge 
per  nomen  Joliannae,  quae  fuit  uxor 
Roberti  Spicer,  patris  ipsius  Alia- 
norse,  et  liaeredibus  suis,  totum  jus  et 
clameum  quae  habuit  in  messuagiis 
praedictis  per  nomina  duorum  mes- 
suagiorum    situatomm    in    civitate 

EofPensi,  &c Et  ulterius  obli- 

gavit  se  et  haeredes  suos  ad  war- 
rantizandum  eidem  Joliannas,  liaere- 
dibus et  assignatis  suis,  messuagia 
praedicta,  cum  pertinentiis,  impei'- 
petuum ;  unde  petunt  judicium  si 
eadem  Alianora  contra  scriptum 
suum  praedictum,  et  quod  war- 
raiitiam  in  se  continet,  assisam  de 
tenementis  praedictis  versus  eos  ha- 
bere seu  manutenere  debeat,"  &c. 


"That  the  tenements  aforesaid, 
which  are  of  the  tenure  of  Gavel- 
kind, being  in  the  seisin  of  the  same 
Joan,  while  she  was  unmarried,  the 
aforesaid  Alianor,  being  of  full  age, 
according  to  the  custom  of  Gavel- 
kind, to  mt,  of  the  age  of  xv  years 
and  more,  by  her  certain  writing 
which  they  proffer  here  in  court, 
whose  date  is  at  Rochester,  &c.,  by 
the  name  of  Alianor,  the  daughter 
of  Robert  Spicer,  of  Rochester,  re- 
mised, released,  and  altogether  for 
her  and  her  heirs  for  ever  quit- 
claimed to  the  same  Joan,  by  the 
name  of  Joan,  who  had  been  the 
wife  of  Robert  Spicer,  the  father  of 
the  same  Alianor,  and  to  her  heirs, 
all  the  right  and  claim  which  she 
had  in  the  messuages  aforesaid,  by 
the  name  of  two  messuages  situate 
in  the  city  of  Rochester,  &c.  And 
further,  she  bound  herself  and  her 
heirs  to  warrant  to  the  same  Joan, 
her  heirs  and  assigns,  the  messuages 
aforesaid,  with  the  appurtenances, 
for  ever ;  w^herefore  they  seek  judg- 
ment if  the  same  Alianor,  against 
her  -wiiting  aforesaid,  and  which 
contains  a  warranty  in  itself,  ought 
to  have  or  maintain  an  assize  against 
them  of  the  tenements  aforesaid," 
&c. 


To  this  the  plaintiff  replies,   that  the  release  was  made 
through  duress  of  imprisonment ;  upon  which  issue  is  joined, 
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and  is  found  against  the  plaintiff;  and  judgment  is  given 
for  the  tenants. 

This  is  the  earhest  record  which  has  fallen  under  my  notice 
of  a  warranty  by  an  infant  of  Gavelkhid  lands.  The  point  is 
not  discussed  or  noticed  in  the  verdict  or  the  judgment ;  but 
it  seems  clear  that  the  release  by  the  infant  was  sufficient  to 
support  the  judgment,  even  though  the  "  warranty"  be  not 
authorised  by  the  custom. 

A  warranty  on  a  feoffment  within  the  custom  is  said  to  be 
void,  the  custom  not  extending  to  it.  (Robinson  on  Gavelkind, 
276,  cites  11  H.  IV,  33.)     See  also  the  last  case  of  2  Ric.  II. 

Again,  Ass.  in  com.  Kane,  4  Ric.  II,  brought  by  John 
CroJce  and  JDionise  his  wife,  against  John  Bolle  and  Alice  his 
wife,  for  lands  in  Sesaltre.  The  tenants  plead  that  Nicholas  de 
Clyndene,  father  of  the  plaintiff  Dionise,  being  seised  in  fee, 
devised  them,  according  to  the  custom  of  the  borough,  to  his 
wife  Alice,  for  life  who  afterwards  married  Bolle. 


"  Et  postea  tenementis  illis  sic  in 
seisina  eorundem  Johannis  Bolle  et 
Aliciae  existentibus,  prsefata  Dionisia 
de  setate  quindecim  annonim  et 
ampliiis  existens,  per  nomen  Dio- 
nisise,  &c.,  per  quandam  cartam 
suam  quam  liic  in  curia  proferunt, 
&c.,  concessit  et  confirmavit  eidem 
Jolianni  BoUe  et  Alicise  uxori 
omnia  prsedicta  tenementa,  ciun 
pertinentiis,  imperpetuum  per  no- 
men,  &c.,  quae  omnia  tenementa 
sunt  de  tenura  de  Gravelkjude.  Et 
ulterius  obligavit  se  et  hseredes  suos 
ad  wmrantianij"  &c. 


"  And  afterwards  those  tenements 
thus  being  in  the  seisin  of  tbe  same 
John  Bolle  and  Alice,  tbe  aforesaid 
Dionise  being  of  the  age  of  xv  years 
and  more,  by  the  name  of  Dionise, 
&c.,  by  her  certain  writing  which 
they  profPer  here  in  court,  granted 
and  confirmed  to  the  same  John 
Bolle  and  Alice  his  wife  all  the 
aforesaid  tenements,  with  the  ap- 
purtenances, for  ever,  by  the  name, 
&c.,  all  which  tenements  are  of 
the  tenure  of  Gavelkind.  And  fur- 
ther, she  bound  herself  and  her 
heirs  to  tvarranty'^  &c. 


Again,  by  the  before-mentioned  Ass.  in  com.  Kane,  13 
Ric.  II  {ante  p.  168),  we  have  seen  that  the  tenant  (John 
Wardon  the  elder)  pleads  in  bar  the  custom  of  Gavelkind  for 
women  at  xv  to  alien,  &c. ;  and  the  plea  proceeds — 
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"  Et  elicit  quod  prrcdiotu  Lsahclla, 
per  nomen  isubclhu  iircstcoiubc, 
dum  sola  fuit  et  cetatis  quiudeciin 
annomm  ct  ainplius,  per  quoddain 
scriptiim  siiiim  quod  liic  in  curia 
profert,  &c.,  cujus  data  est,  &c., 
remisit  et  relaxavit,  et  oiunino  de  se 
et  liaeredibus  siiis  imperpetuuin 
qidetuni  elamavit  cidcm  Jolianni 
Wardon  seniori,  per  nomen  Jolian- 
nis  Wargedon  et  Agneti  tunc  uxori 
ejus,  adtunc  tenentibus  tenemento- 
rum  prasdictonim,  et  haeredibus 
ipsius  Joliannis  Wardon  senioris, 
totum  jus  et  clameum  quod  liabuit 
sen  quovismodo  habere  potuit  in 
tenementis  praedictis,  per  nomen 
onmiuin  terranun  et  tenementorum 
quse  quondam  fuerunt  Eogeri  *de 
Bresteombe,  patris  sui.  Et  obli- 
gavit  se  et  liseredes  suos  ad  warran- 
tiam,^*  &c. 


"And  saith,  tliat  the  aforesaid 
Isabel  (the  2)iainiiil"),  by  the  name 
of  Isabel  Erestcombe,  whilst  she 
was  sole  and  of  the  age  of  xv  years 
and  above,  by  her  certain  writing 
which  he  proffers  here  in  court, 
Avhose  date  is,  &c.,  remised  and  re- 
leased, and  entirely  for  herself  and 
her  heirs  for  ever,  quit-claimed  to 
the  same  John  Wardon  the  elder, 
by  the  name  of  John  Wargedon 
and  Agnes  his  then  wife,  then 
being  tenants  of  the  tenements 
aforesaid,  and  to  the  heii's  of  the 
same  John  Wardon,  aU  the  light 
and.  claim  which  she  had,  or  in 
any  manner  could  have,  in  the  tene- 
ments aforesaid,  by  the  name  of  all 
the  lands  and  tenements  which 
formerly  were  of  Eoger  de  Brest- 
combe,  her  father.  And  she  bound 
herself  and  her  heirs  to  wai'rantyy^ 
&c. 


"  Though  these  authorities  may  be  sufficient  to  prove  that  the  custom  has 
been  anciently  so  understood  that  an  infant  of  xv  may  release  the  fee  to  his 
guardian  holding  over,  or  to  tenant  for  life,  or  a  mere  right  to  one  that  has 
a  defeasible  estate,  who  have  seisin  already ;  yet  it  is  a  question  of  a  very 
different  consideration,  whether  he  may  grant  a  present  estate  in  the  land  by 
any  other  means  than  that  of  livery.  None  of  these  instances  amount  to  this, 
and  the  only  cases  that  favour  such  an  opinion  are  those  already  mentioned, 
which  speak  in  general  tenns  of  the  custom,  as  giving  power  to  alien,  and 
such  others  as  say,  that  the  infant  is,  by  the  custom  of  Gavelkind,  of  full  age 
at  xv,"  (Eobinson  on  Gavelkind,  p.  274.) 

"  The  general  method  of  pleading  that  he,  being  of  full  age,  &c.,  conveyed, 
without  specifying  the  hind  of  conveyance,  is  some  sort  of  evidence  that  the 
custom  extends  to  all  manner  of  alienations."  {Ibid.,  p.  275.) 

"  But  as  this  custom  is  not  of  a  kind  to  be  favoured  or  extended,  and  a 
feoffment  was  the  conveyance  most  used  at  common  law,  and  being  the  most 
public  and  notorious  method  of  alienation,  is  fittest  in  the  case  of  an  infant, 
where  there  may  be  suspicion  of  fraud  or  imposition,  I  believe  no  pmdent 
2)erson  would  advise  to  try  the  experiment  of  any  other  conveyance,  where  a 
feoffment  may  possibly  be  had."  {Ibid.,  p.  276.) 
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We  have  seen  that  the  custom  does  not  extend  to  the  grant 
of  a  reversion  on  an  estate  of  Hfe,  for  that  hes  not  in  livery 
{ante  p.  170).  Neither  can  an  infant  by  feoffment  dis- 
continue lands  entailed,  for  he  must  be  seised  in  fee.    Thus — 

"  An  infant  above  tlie  age  of  xv  years  made  a  feoffment  of  lands  in  Gavel- 
kind whereof  he  was  tenant  in  tail.  The  coui't  held  clearly  that  this  feoffment 
is  no  discontinuance,  nor  shall  bind  the  infant,  for  the  custom  shaU.  never 
enable  him  to  do  a  tort,  and  therefore  shall  be  taken  to  extend  only  to  land 
whereof  he  is  seised  in  fee."   (Vaughan  and  Holden,  Cro.  Jac,  80.) 

"The  custom  of  Gavelkind  is  not,  however,  confined  to  inheritances  mfee 
simple  only ;  for  though  an  estate  tail  is  a  new  kind  of  inheritance,  introduced 
within  time  of  memory  by  the  statute  de  donis,  yet  if  a  man  die  seised  of  lands 
in  Gavelkind  iii  tail,  whether  general  or  special,  all  the  sons  shall  inherit 
together  as  heirs  of  the  body  (Eobinson  on  Gavelkind,  p.  119,  and  the  autho- 
rities there  cited) ;  for  it  is  part  of  the  old  fee  simple,  though  the  tail  be  created 
denovo."  {Ante.  Sec.  X,  p.  156.) 

It  is  the  same  in  the  case  of  descendible  freeholds. 

"  If  lands  of  the  nature  of  Gavelkind  be  given  to  B  and  his  heires,  having 
issue  divers  sons,  all  his  sons  after  his  decease  shall  inherit."  (Co.  Litt.,  10^.) 

"  Here  lieirs  being  a  word  of  limitation,  none  can  take  under  it  but  by 
descent ;  and  the  land  being  Gavelkind,  the  descent  is  to  all  the  sons,  who  are 
as  much  heirs  to  such  land,  as  the  eldest  son  is  heir  to  land  descending  at  the 
common  law.  The  custom  of  Gavelkind  extends  to  estates  tail ;  and  so  irre- 
sistible is  the  customary  descent  both  of  Gavelkind  and  Borough-Bnglish  land, 
according  to  some  authorities,  that  even  in  case  of  estates  tail,  it  cannot  be 
changed  by  express  words  directing  a  descent  secundum  cursum  communis  legis 
(i.  e.  according  to  the  com'se  of  the  common  law).  Mr.  Eobinson's  book  on 
Gavelkind  is  a  very  excellent  law  tt'eatise,  and  generally/  comprehends  every- 
thing relative  to  his  subject ;  but  in  this  part  of  it  (1st  ed.,  p.  94)  he  is  rather 
short  in  his  explanation ;  for  though  he  takes  notice  of  the  custom  applying 
to  estates  tail,  yet  he  neither  mentions  the  case  from  Dyer  (179^  pi.  45),  nor 
hints  whether  express  words  are  as  insufficient  to  exclude  the  custom  fi*om 
estates  tail  as  they  certainly  are  to  controul  the  descent  of  estates  in  fee. 
Perhaps  the  author's  silence  might  proceed  from  his  doubts  on  the  subject." 
(Co.  Litt.  10%  note  3.)^^^ 


^39  The  case  in  Dyer,  alluded  to  in  the  text,  occurred  at  Serjeants'  Inn,  2  Ehz.,  in  which 
it  was  held,  that  under  a  feoffment  of  Borough-English  lands  by  A  to  the  use  of  himself 
and  the  heus  males  of  his  body,  according  to  the  course  of  the  common  law,  the  youngest 
son  of  A  should  take  by  descent ;  and  it  was  said  that  the  words  "  according  to  the  course 
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The  laws  relating  to  the  transfer  of  real  proj)erty  have  been 
much  altered  by  recent  statutes,  and  which  require  our  serious 
attention. 

The  Act  7  and  8  Vict.,  cap.  7G  (a.d.  1844),  intituled  "An 
Act  to  simplify  the  Transfer  of  Property,''  enacts — 

"That  every  person  may  convey,  by  any  deed,  without  livery  of  seisin  or 
inrolment,  or  a  prior  lease,  all  such  freehold  land  as  he  anight  before  the 
passing  of  this  Act  have  conveyed  by  lease  and  release.  And  every  such 
conveyance  shall  take  effect  as  if  it  had  been  made  by  lease  and  rplease." 
(Sec.  2.) 

"  That  no  conveyance  shall  be  voidable  only  when  made  by  feoffment  or 
other  assurance,  where  the  same  would  be  absolutely  void  if  made  by  release 
or  grant ;  and  that  no  assm'ance  shall  create  any  estate  by  wrong,  or  have  any 
other  effect  than  the  same  would  have  if  it  were  to  take  effect  as  a  release, 
surrender,  grant,  lease,  bargain  and  sale,  or  covenant,  to  stand  seised  (as  the 
case  may  be)."  (Sec.  7.) 

"That  it  shall  not  be  necessary  in  any  case  to  have  a  deed  indented;  and 
that  any  person,  not  being  a  party  to  any  deed,  may  take  an  immediate 
benefit  under  it,  in  the  same  manner  as  he  might  under  a  deed  poll." 
(Sec.  11.) 

The  Act  8  and  9  Vict.,  cap.  106  (a.d.  1845),  intituled  "An 
Act  to  amend  the  Law  of  Real  Property,"  repeals  the  last 
Act,  but  re-enacts  in  substance  most  of  its  provisions.  It 
enacts  (from  1st  October,  1845)- — 

"  That  all  coi'poreal  tenements  and  hereditaments  shall,  as  regards  the  con- 
veyance of  the  immediate  freehold  thereof,  be  deemed  to  lie  hi  grant,  as  well 
as  in  livery^''  (Sec,  2.) 

"  That  a  feoffment,  other  than  a  feofftnent  mSiAe  under  a  custom  by  an  infant, 
shall  be  void  at  law,  unless  evidenced  by  deed."  (Sec.  3.) 

"  That  a  feoffment  shall  not  have  any  tortious  operation ;  and  that  an 
exchange  or  a  partition  of  any  tenements  or  hereditaments  made  by  deed  shall 
not  imply  any  condition  in  law ;  and  that  the  word  '  give'  or  the  word '  grant' 
in  a  deed,  shall  not  imply  any  covenant  in  law  in  respect  of  any  tenements  or 


of  the  common  law"  are  void ;  for  customs  which  go  with  the  land,  as  this  is,  and  Gavel- 
kind, and  such  like  customs,  which  fix  and  order  the  descents  of  inheritances,  can  be 
altered  only  by  Act  of  Parliament.  And  this  decision  appears  to  have  been  sanctioned  in 
the  case  of  Tanistry,  Dav.  36,  pi.  .3,  on  the  ground  that  the  customs  of  Gavelkind  and 
Borough-English  are  inherent  in  the  land. 
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liereditaments,  except  so  far  as  the  word  '  give '  or  the  word  '  grant'  may  by 
force  of  any  Act  of  Parliament  imply  a  covenant."  (Sec.  4.) 

"  That  a  deed  pm-porting  to  be  an  indenture  shall  have  the  effect  of  an 
indenture,  altJiougJi  not  actually  indented''  (Sec.  5.) 

And  in  the  same  year  (1845)  another  Act,  8  and  9  Vict., 
cap.  119,  intituled  "An  Act  to  facihtate  the  Conveyance  of 
Real  Property,"  gives  a  concise  form  of  conveyance,  by  way 
of  '  grant.' 

Upon  these  modern  statutes  we  will  venture  to  suggest, 
that  the  Act  of  7  and  8  Victoria  will  not  authorise  an  infant 
of  the  age  of  xv  years  to  convey  his  Gavelkind  lands  without 
livery  of  seisin ;  for  by  the  express  words  of  the  Act,  it  is 
limited  to  such  persons  only,  and  to  such  lands  only,  as  might, 
before  the  passing  of  the  Act,  have  been  conveyed  by  lease 
and  release  ;  therefore  its  provisions  do  not  extend  to  an  infant 
tenant  of  Gavelkind  lands,  nor  affect  the  custom. 

The  same  statute  very  rationally  declares  that  no  assurance 
shall  create  any  estate  hy  lorong,  and  consequently  the  tor- 
tuous operation  of  a  feoffment  at  common  law  is  extinguished, 
by  declaring  that  in  such  cases  where  before  it  was  only 
voidable,  it  shall  be  absolutely  void. 

The  useless  formality  of  '  indenting '  a  deed,  which  hereto- 
fore was  essential  to  its  existence  as  an  "  indenture,"  is  by 
this  statute  rendered  unnecessary.  (See  also  on  this  point 
stat.  8  and  9  Vict.  cap.  106,  sec.  5.) 

Upon  the  statute  8  and  9  Victoria,  cap.  106,  we  will  remark, 
that,  although  the  second  section  enacts  that  all  corporeal 
tenements  shall,  as  regards  the  conveyance  of  the  immediate 
freehold,  be  deemed  to  lie  in  '  grant '  as  well  as  in  '  livery,' 
yet  we  consider  that  lands  of  Gavelkind  tenure  can  only  be 
conveyed  by  '  deed  of  grant '  by  persons  who  have  attained 
the  full  age  of  twenty-one  years  ;  and  that  the  statute  does 
7iot  enable  an  infant  of  fifteen  years  to  convey  his  Gavelkind 
lands  otherwise  than  hj feoffment,  with  livery  of  seisin,  accord- 
ing to  the  custom. 
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And  this  seems  also  to  be  implied  in  the  next  following 
section  (sec.  3),  which  recognises  "  a  feoffment  made  und(5r 
a  cnstom  by  an  infant."  This  3d  section  enacts,  "  That  a 
feoffment,  other  than  a  feoffment  made  under  a  custom  by  an 
infant,  shall  be  void  at  law,  unless  evidenced  hjj  deed!' 

In  our  note  {ante  p.  170)  we  have  endeavoured  shortly  to 
explain  the  meaning  of  lands  lying  in  livery ;  and  the  section 
of  the  statute  now  under  consideration  seems  to  contemplate 
that  a  feoffment  may  still  be  made  under  a  custom  by  an 
infant  tvifJiout  deed.  The  subsequent  deed,  now  technically 
called  a  feoffment,  was  not  the  instrument  by  which  the  land 
was  transferred,  but  was  merely  the  charter  or  record  authen- 
ticating the  prior  transfer  of  the  land  by  livery  of  seisin. 

That  the  antient  feoffment  w^as  originally  made  loithoiit 
deed,  appears  by  the  Statute  of  Marlebridge  (52  Hen.  Ill), 
which  we  have  noticed  in  our  Commentary  on  Section  XI  of 
our  Custumal  {ante  p.  160),  where  it  is  said  :  "  Likewise 
from  henceforth,  none  that  is  enfeoffed  without  deed,  from  the 
time  of  the  Conquest  or  any  other  antient  feoffment,  shall  be 
distrained,"  &c. 

Again,  Lord  Coke  (1  Inst.  9^),  speaking  of  feoffments, 
says — 

"  Corporate  (hereditaments)  as  lands  and  tenements  winch  lie  in  liuerij, 
comprehended  in  this  vfoxdi  feoff^nent,  may  passe  by  livery,  hi/  deed,  or  witJiout 
deedr 

Again,  Littleton,  sec.  61  (Co.  1  Inst.  50"") — 


"  Et  si  home  voile  faire  feoffment 
per  fait,  ou  sans  fait,  de  terres  ou 
tenements  que  il  ad  en  plusors  villes 
en  un  conntie,  le  liverie  de  seisin 
fait  en  un  parcel  de  les  tenements 
en  un  ville,  en  le  nosme  de  touts, 
suffise  pur  touts  les  autres  teiTCs 
et  tenements  comprehendes  deins 
mesme  le  feoffement  en  toutz  les 
autres  villes  deins  mesme  le  countie. 


"And  if  a  man  ^vil  make  o^  feoffe- 
ment by  deed,  or  toitJiout  deed,  of 
lands  or  tenements  which  he  hath 
in  divers  townes  in  one  countie,  the 
livery  of  seisin  made  in  one  parcell 
of  the  tenements  in  one  towne,  in 
the  name  of  all  the  rest,  is  sufficient 
for  all  other  the  lands  and  tene- 
ments comprehended  within  the 
same   feoffment   in    all    other    the 
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Mes  si  home  fait  mifait  de  feoffe- 
ment  des  terres  ou  tenements  en 
divers  counties,  la  il  covient  en  clies- 
cun  countie  aver  un  liverie  de 
seisin." 


townes  in  the  same  countie.  But 
if  a  man  maketh  a  deed  of  feoff ew.ent 
of  lands  or  tenements  in  divers 
counties,  there  it  behoveth  in  every 
countie  to  have  a  livery  of  seisin." 


Also  in  sec.  59  (Co.  1  Inst.  48")- 


"Et  est  ascavoir  que  en  lease 
pur  terme  de  ans  per  fait  ou  sans 
fait  il  ne  besoygne  ascun  liverie  de 
seisin  "  &c. 


"  And  it  is  to  be  understood  that 
in  a  lease  for  yeares  by  deed^  or 
without  deed,  there  needs  no  liverie 
of  seisin,"  &c. 


Also  in  sec.  60  (Co.  1  Inst.  49")— 


"Mes  si  home  lessa  terres  ou 
tenements  per  fait  ou  sans  fait  a 
terme  des  ans,  le  remainder  ouster," 
&c. 


"  But  if  a  man  letteth  lands  or 
tenements  by  deed  or  icithout  deed 
for  terme  of  yeares,  the  remainder 
over,"  &c. 


"As  to  the  distinction  at  common  law  between  lands  lying  in  livery,  which 
may  be  passed  for  any  estate  witliout  deed,  or  even  writing,  and  those  lying 
in  grant,  which  could  be  transferred  by  deed  only,  and  the  alteration  of  our 
antient  law,  by  the  29  Car.  II,  c.  3,  which  requires  a  deed  or  writing  in  most 
cases."  (See  Co.  1  Ind.  48'',  note  1  at  bottom  and  the  authorities  there 
referred  to.) 

And  now  by  the  statute  29  Car.  II,  cap.  3  (a.d.  1676),  inti- 
tuled "  An  Act  for  prevention  of  Frauds  and  Perjuries,"  it  is 
enacted — 

"  That  all  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or  any 
uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  Vwery  and  seisin  only,  or  by 
parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  or  creating 
the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing,  shall  have 
the  force  and  effect  of  leases  or  estates  at  will  only,  and  shaU  not  either  in 
law  or  equity  be  deemed  or  taken  to  have  any  other  or  greater  force  or  effect 
— any  consideration  for  making  any  such  parol,  lease  or  estates,  or  any  former 
law  or  usage  to  the  contrary  notwithstanding." 

(Except  leases  not  exceeding  three  years,  by  sec.  2  of  the  Act.) 

Upon  the  whole,  therefore,  we  think  that  since  the  Statute 
of  Frauds,  and  notwithstanding  the  implied  exception  in 
sec.  3  of  8  and  9  Vict.,  cap.  106,  an  infant  of  the  age  of 
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fifteen  years  cmrnof  tmnsfer  his  Gavelkind  lands  but  only  by 
feoffment,  with  Uverij  af  seisin  by  his  own  hand,  duly  authen- 
ticated by  deed  or  writing  signed  by  his  own  hand,  and  for  a 
valuable  consideration.  And  this,  we  beheve,  is  the  uniform 
practice  in  Kent  at  the  present  day. 

Sec.  XV.  ^'Et  si  iiid  tiel  tenant  en  Gauylehend  meurt,  e  eit 
femme  que  suruiue  seit  cele  femme  meintenant  douwe  de  la 
meite  des  tenementz  dont  son  baroun  morust  vestu  e  seisi,per 
les  heirs  sil  seient  de  a(/e,  ou  per  les  seipieures  si  les  heirs  ne 
seient pas  de  age,  issi  qite  ele  eyt  la  meite  de  celes  terres  e 
tenemenZy  a  tener  tant  com  ele  se  tyent  veiie,  ou  de  enfanter 
seit  atteint  per  le  auncienne  vsaye,  ceo  est  a  sauoir,  que 
quant  ele  enfaimte,  e  lenfant  seit  oy  crier,  e  que  le  hu  e  le  cry 
seit  leue  e  le  pais  ensemble,  e  eyent  weiie  de  lenfant  ensi 
faunte,  e  de  la  mere,  adonhs  perde  son  dower e  enter ement,  e 
autrement  nyent,  tant  come  ele  se  tient  veue,  dont  il  est  dist 
en  Kenteis : 

8e  )7ac  hijie  penbe 
8e  hipe  lenbe  !  •   ^.  e. 

He  tliat  dotli  wende  her 
Let  him  lend  her. 

Our  Commentary  upon  the  Third  Section  of  the  Custmnal 
embraced  "  The  Constitutional  Paghts  of  Englishmen."  We 
there  entered  fully  into  the  history  of  Saxon  liberty.  We 
have  now  the  still  more  pleasing  and  animating  task  of 
advocating  the  rights  of  our  fair  countrywomen. 

This  Section  will  therefore  be  devoted  to  "  The  Rights  of 
Women" — to  those  sacred  and  indefeasible  rights  which 
every  Kentish  woman  inherits  from  her  Saxon  ancestors. 

The  character  and  moral  elevation  of  nations  depend 
entirely  upon  the  mutual  and  reciprocal  influence  of  the  sexes 
upon  each  other.  If  that  influence  be  virtuous,  dignified,  and 
pure,  every  public  and  private  virtue  will  adorn  and  elevate 
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a  people ;  and  a  nation  will  be  formed  that  will  command 
the  admiration  and  respect  of  mankind. 

We  have  already  delineated  om'  Saxon  ancestors  {ante 
p.  78) ;  we  there  said  :  "  Rude  and  barbaric  as  were  onr  Saxon 
ancestors  at  their  first  arrival  in  Britain,  they  yet  possessed 
in  an  eminent  degree  those  great  fundamental  qualities  upon 
which  alone  a  great  nation  can  be  permanently  established : — 
indomitable  courage — an  enthusiastic  love  of  liberty — the 
most  exalted  patriotism — and  a  devoted  attachment  and 
respect  towards  the  female  sex." 

And,  speaking  of  the  latter,  Mr.  Turner  says  : 

"  Amongst  the  Anglo-Saxons  their  safety,  their  liberty,  and  their  property 
were  protected  by  express  laws ;  they  possessed  all  that  sweet  influence  wliich, 
while  the  human  heart  is  responsive  to  the  touch  of  love,  they  will  ever 
retain  in  those  countries  which  have  the  wisdom  and  urbanity  to  treat  them 
as  equal,  intelligent,  and  independent  beings." 

Let  us  now  contemplate  Woman  fresh  from  the  hands  of 
her  Creator. 

"  Under  his  forming  hands  a  creature  grew. 
Manlike,  but  different  sex,  so  lovely  fair. 
That  what  seem'd  fair  in  all  the  world,  seem'd  now 
Mean,  or  in  her  summ'd  up,  in  her  contain'd ; 
And  in  her  looks,  which  from  that  time  infus'd 
Sweetness  into  my  heart,  unfelt  before. 
And  into  all  things  from  her  air  inspir'd 
The  spirit  of  love  and  amorous  delight. 

Adorned 

With  all  that  earth  or  heaven  could  bestow 

To  make  her  amiable.    On  she  came. 

Led  by  her  heavenly  Maker,  though  unseen, 

And  guided  by  his  voice — nor  uninform'd 

Of  nuptial  sanctity,  and  maiTiage  rites, 

Grace  was  in  all  her  steps  !    Heaven  in  her  eye  ! 

In  every  gesture  dignity  and  love  ! 

To  the  nuptial  bower 

I  led  her,  blushing  like  the  morn.     All  heaven 
And  happy  constellations  on  that  hour 
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Shed  their  selectest  innuenee ;    the  earth 
Gave  sign  of  <>Tiitulutioii,  and  each  hill ; 
Joyous  the  birds  ;  fresh  gales  and  gentle  airs 
Whisper'd  it  to  the  woods,  and  from  their  wings 
Flung  rose,  flung  odours  from  the  spiey  shnib, 
Disporting,  till  the  amorous  bii'd  of  night 
Sung  spousal,  and  bid  haste  the  evening  star 
On  his  liill-top,  to  light  the  bridal  lamp." 

(Milton,  Paradise  Lost,  Book  viii.) 

Such  is  the  fair  creature  which  a  beneficent  Creator  has 
intrusted  to  our  care  and  protection. 

"  Heaven  in  our  cup  the  cordial  drop  hath  thrown. 
To  make  the  bitter  draught  of  life  go  down !  " 

To  perpetuate  that  sweet  influence,  and  to  enable  woman 
to  fulfil  her  sublime  mission,  and  exalted  destiny  (the  glorious 
end  of  her  creation  and  existence),  we  will  endeavom%  by  a 
candid  discussion  of  her  constitutional  rights,  to  teach  her 
(that  most  useful  of  lessons)  self-respect  and  moral  dignity. 

"  Eespect  thyself,  and  man  will  respect  thee  too." 

Before  we  analyse  the  provision  made  for  her  by  the 
Custumal,  we  will  inquire  what  protection  she  received,  what 
liberties  and  privileges  were  secured  to  her  under  the  laws  of 
her  Saxon  ancestors. 

Laws  of  King  Cnut,  who  became  monarch  of  all  England 
on  the  death  of  Edmund  Ironside,  a.d.  1017,  and  died 
A.D.  1035. 


•'  Nemo  nubat  foeminam  invitam. 

Cap.  lxxv.  Anb  ne  nybe 
man  na^ep  ne  y\\  ne  maeben 
CO  J?am  ]?e hype  jylfpe miphcije. 
ne  pi^  j'ceacte  ne  pylle  buton 
he  hpaet  ajenep  j^ancej-  SYF^^ 
piUe  !  • 


"  Let  no  man  marry  a  Woman 
against  her  "svill. 
C.  LXXV.  "And  let  no  man  com- 
pel either  woman  or  maiden  to  him 
whom  she  herself  mislikes  ;  nor  for 
money  sell  her,  unless  he  is  willing 
to  give  any  thing  voluntaiy." 
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And  in  the  Ecclesiastical  Laws  of  K,  Cnut. 


"  De  conjugiis  proliibitis. 

Cap.  VII.  Knb  pe  Isejia^  ^ 
bibba^  "3  on  Irobe]'  naman 
beoba^.  f  senij  cpij'Cen  manii 
bmnan  vi  manna  ]'ib-}:9ece. 
on  hij'  ajenan  cynne  aepjie  ne 
jepipie.  ne  on  hij'  msejej-  lajze 
|7e  j'pa  neah  pib  paejie.  ne  on 
)?aep  pij^ej'  nebmajan  |?e  he 
pylp  seji  haepbe.  ne  on  hij- 
jepsebejian.  ne  on  jehaljobpe 
nunnan.  ne  on  selsecen  senig 
cjiij'ten  mann  aepjie  ne  jepipije. 
ne  senile  pophjjiu  ahpaji  ne 
bejanje.  ne  na  ma  pipa  ]?onne 
an  hsebbe.  ^  f  beo  hip  bepeb- 
bobe  pip.  ac  beo  be  ]?ae]ie  anpe 
J7a  hpile  ]?e  heo  hbbe.  j-ej^e 
piUe  Dobej'  laje  jyman  mib 
pihte.  ^  pi^  helle  bpyne  beojih- 
jan  hip  japle  '.  • 

(See    also    Laws  of   K.  Ethelred,   at 
Council  of  Enham,  vi,  12.) 


"  Of  forbidden  Marriages. 
C.  vii.  "  And  we  instruct  and 
beseech,  and,  in  God's  name,  com- 
mand, that  no  Christian  man  ever 
marry  in  his  own  family  within  the 
relationship  of  vi  persons  ;  nor  with 
the  relict  of  his  kinsman  who  was 
so  near  of  kin ;  nor  with  the  relative 
of  the  wife  whom  he  had  previously 
had;  nor  with  his  godmother,  nor 
with  a  haUowed  nun,  nor  with  one 
divorced,  let  any  Christian  man  ever 
marry,  nor  any  fornication  anywhere 
commit ;  nor  have  more  wives  than 
one,  and  let  that  be  his  wedded 
wife ;  but  let  him  be  with  her  alone, 
as  long  as  she  may  live,  whoever 
will  rightly  keep  God's  law,  and 
secure  his  soul  against  the  burning 
of  hell." 


Laws  of  Ine,  who  became  K.  of  Wessex  on  the  resignation 
of  Cedwalla,  a.d.  688.  He  abdicated  the  government, 
and  retired  to  Rome,  after  a  reign  of  thirty-seven  years, 
A.D.  725. 


Be  J;on  ^e  mon  pip  bycj^e.  anb 
"Sonne  jio  ppc  cojranbe. 

Cap.   XXXI.     Jsiy.    mon    pip 

Z^^y^Zl^'  1  po  ZYT^  ¥0]vS  ne 
cume.  a;^ipe  f  peoh.  ';3  popijielbe. 
^  jebete  |?am  bypjean  ppa  hij- 
bopj-bpiyce  j'le  '.  • 


"  In  case  a  man  buy  a  Wife,   and 
then  the  marriage  take  not  place. 

C.  XXXI.  "  If  a  man  buy  a  wife, 
and  the  maniage  take  not  place,  let 
him  give  the  money  and  compensate 
and  make  'b5t'  to  his  'byrgea,'  as 
his  '  borg-bryce  '  may  be." 
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Laws  of  Edmund  (the  brother  of  ^thelstan).     He  began 
to  reign  a.d.  940,  and  was  assassinated  a.d.  94G. 

J}\i  man  maeben  pebbiau  fceal  ^  hpylce  jiojiepapbe  J>a3p  ajhen 
CO  beonne  !  • 

How  a  man  shall  wed  a  maiden,  and 


Be  pipmaunej'  bepebbunje. 

Cap.  I.  Erip  man  maeban 
o]>]>e  pi}!  pebbian  pille.  ^  hit 
j'pa  hijie  ^  ppeonban  jelicije. 
]7onne  ip  pihc  f  ye  bjiyb-juma. 
aepteji  Erobej-  jiihte  "j  aepcep 
populb-jejiypnum.  aejiepc  be- 
hace  ^  on  pebbe  jylle  J?am 
men  ]7e  hijie  poji-ppjiecan  j'ynb. 
■p  he  on  ]?a  pij*an  hijie  jeojinije. 
■p  he  hy  sepcep  IVobep  jnhce 
healban  pille  jpa  psep  hij^  pip 
j'ceal.    "J    abopjian    hij-    ppynb 

Cap.  II.  iEpteji  ]?am  ij-  to 
pitanne  hpam  f  popteji-lean 
jebyjiije.  pebbije  pe  bpyb- 
juma  epc  J>8ej\  ^  hifc  abopjian 
hip  pjiynb  '.  • 

Cap.  III.  Donne  pyj?]?an  cy)7e 
j-e  bpyb-juma  hpaej'  he  hine 
jennne  pi^  )7am  'pet  heo  hip 
pillan  jeceoj'e.  ^  hpaep  he  hine 
jeunne  jip  heo  lenj  jy  ]?onne 
he!- 

Cap.  IV.  Irip  hie  ppa  jepop- 
popb  bi^.  j7onne  ip  jnhc  f  heo 
py  healpep  yjipep  pyji^e.  "j  eallej- 
jip  hy  cilb  jemaene  hagbban. 
bute  heo  ept  paep  ceoje  '.  • 


what  precaution  there  ought  to  be. 

"  Of  betrothing  a  Woman. 

C.I.  "  If  a  man  desire  to  betroth 
a  maiden,  or  a  woman,  and  it  so  be 
agreeable  to  her  and  her  friends,  then 
it  is  right  that  the  bridegroom, 
according  to  the  law  of  God,  and 
according  to  the  customs  of  the 
world,  first  promise  and  give  a '  wed ' 
to  those  who  are  her  '  fore-sprecas,' 
that  he  desire  her  in  such  wise,  that 
he  will  keep  her  according  to  God's 
law,  as  a  husband  shall  his  wife; 
and  let  his  friends  guarantee  that. 

C,  II.  "After  that  it  is  to  be 
known  to  whom  the  '  foster-lean ' 
belongs;  let  the  bridegroom  again 
give  a  '  wed  '  for  this  ;  and  let  his 
friends  guarantee  it. 

C.  III.  "  Then,  after  that,  let  the 
bridegroom  declare  what  he  will 
grant  her  in  case  she  choose  his  will ; 
and  what  he  will  grant  her  if  she 
live  longer  than  he. 

C.  IV.  "  If  it  be  so  agreed,  then 
is  it  right  that  she  be  entitled  to  half 
the  property,  and  to  aU  if  they  have 
children  in  common,  except  she 
again  choose  a  husband. 
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Cap.  v.  Tjiymme  he  eal 
mib  pebbe  -p  -p  he  behate.  ^ 
abojijian  pjiynb  f  '.  • 

Cap.  VI.  Iji]:  hy  J?onne  aelcej- 
l^mje]'  fammaele  beon.  J?onne 
pon  majap  to.  "j  pebbian  heojia 
majan  to  pipe.  ^  to  jiiht  hpe. 
pam  ]?e  hijie  pjanbe.  ^  po  to 
pam  bojije  pef>e  j?3ep  pebbep 
palbenb  jy .'  • 

Cap.  VII.  Ijip  hy  man  J7onne 
ut  op  lanbe  laeban  piUe  on 
o^pep  pejnej'  lanb.  ponne  bi^ 
hijie  jiaeb  f  ppynb  pa  pojipopb 
habban  f  hijie  man  nan  poh 
to  ne  bo.  ^  pp  heo  jylt  je- 
pypce.  f  hy  moton  beon  bote 
nyhjT.  jip  heo  nsep^  op  hpam 
heo  bete  .*  • 

Cap,  VIII.  JEt  pam  pptan 
j'ceal  maeppepreopt  beon  mib 
jxihte.  pe  pceal  mib  Dobep 
bletj'unje  heopa  jepomnnnje 
jebejnan  an  ealpe  jepunbpul- 
nej  je  '. ' 

Cap.  IX.  pel  ij-  eac  to  paji- 
manne  'p  man  pite  -p  hy  pujih 
maej-j'ibbe  to  jelaenje  ne 
beon.  pe  laej-  pe  man  ept  tpaeme 
f  man  seji  apoh  topomne  je- 
bybon  '.  • 


C.  V.  "  Let  kim  confirm  all  that 
which  he  has  promised  with  a  'wed ;' 
and  let  his  friends  guarantee  that. 

C.  VI.  "If  they  then  are  agreed 
in  every  thing,  then  let  the  kinsmen 
take  it  in  hand,  and  betroth  then* 
kinswoman  to  wife  and  to  a  righte- 
ous hfe,  to  him  who  desired  her; 
and  let  him  take  possession  of  the 
'  borh '  who  has  control  of  the 
'  wed.' 

C.  VII.  "  But  if  a  man  desire  to 
lead  her  out  of  the  land,  into  another 
thane's  land,  then  it  will  be  advis- 
able for  her  that  her  friends  have  an 
agreement  that  no  wrong  shall  be 
done  to  her ;  and  if  she  commit  a 
fault,  that  they  may  be  nearest  in 
the  'b5t,'  if  she  have  not  whereof 
she  can  make  'bot.' 

C.  VIII.  "  At  the  nuptials  there 
shall  be  a  mass-priest  by  law,  who 
shall,  with  God's  blessing,  bind  their 
union  to  aU  prosperity. 


C.  IX.  "  Well  is  it  also  to  be 
looked  to,  that  it  be  known  that 
they,  through  kinship,  be  not  too 
nearly  allied  ;  lest  that  be  afterwards 
divided,  which  before  was  wrongly 
joined." 


Consucttitimes  l^anciae. 


191 


Laws  of  iEtliclbirlit,  K.  of  Kent,  fourth  in  succession  after 
Hcngist ;  was  baptised  by  Augustine  a.d.  597  (sed  queer e 
A.u.  COO),  and  died,  according  to  Bcde,  after  a  reign  of 
fifty-six  years,  on  the  24th  of  I'ebruary,  a.d.  616  (relating 
to  marriage.) 
Cap,  lxxvii.  Xs\y.  man  msej^ 

jebijeS  ceapi  jeceapob  py.  jip 

hit   un}:acne  i]\  pj:  hic  ]7onne 

pacne   i]\    ej:  Jjaeji    aetham  je- 

bjienje.    "^   him  man  hij-  fcaet 

ajepe !  • 

Cap.  lxxviii.  Eij:  hio  epic 
beajin  jebype^.  healpne  pcaet 
ajejip  ceojal  seji  ppylte^  \ ' 

Cap.  lxxix.  Tny  mib  beaji- 
num  bujan  pille.  healpne  pcaet 
aje  :  • 

Cap.  lxxx.  Dip  ceojil  ajan 
pile,  j'pa  an  beajin  !  • 

Cap.  lxxxi.  Erip  hio  beajin 
ne  jebype^.  paebepmj-majap 
pioh  ajan.  ^  mopjen-jype  !  • 


C.  lxxvii.  "  If  a  man  buy  a 
maiden  with  cattle,  let  the  bargain 
stand,  if  it  be  without  guile  ;  but  if 
there  be  guile,  let  him  bring  her 
home  again,  and  let  his  property  be 
restored  to  him. 

0.  lxxviii.  "  If  she  bear  a  live 
child,  let  her  have  half  the  property, 
if  the  husband  die  first. 

C.  LXXIX.  "  If  she  wish  to  go 
away  with  her  children,  let  her  have 
half  the  property. 

C.  LXXX.  "  If  the  husband  wish 
to  have  them  (let  her  portion  be)  as 
one  child. 

C.  LXXXI.  "  If  she  bear  no  child, 
let  her  paternal  kindred  have  the 
'  fioh,'  and  the  '  morgen-gyfe.'  " 


Laws  of  Hlothhsere  and  Eadric,  kings  of  the  Kentishmen.  The 
former  succeeded  his  brother  Ecgberct  in  July,  a.d.  673, 
and  died  6th  February,  a.d.  685,  of  wounds  received  in 
battle  against  his  nephew  Eadric,  who  then  obtained  the 
kingdom,  and  reigned  during  a  year  and  a  half. 

Cap.  VI.  I/ip  ceopl  acpyle 
be  libbenbum  pipe  ^  beapne. 
pihc  ip  -p  hic.  f  beapn.  mebbep 
poljije.  "J  him  man  an  hip 
paebepmj-majiim  piljumne  be- 
pijean  jepelle.  hip  peoh  to 
healbenne  o]?)?aec  he  x  pmtpa 
pie  '.  • 


C.  VI.  "If  a  husband  die,  wife 
and  child  yet  living,  it  is  right  that 
the  child  follow  the  mother;  and 
let  there  be  sufficient  *  borh'  given 
to  him  from  among  his  paternal 
kinsmen  to  keep  his  property  tiU  he 
be  X  years  of  age." 
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Laws  of  the  before  mentioned  K.  Ine- 


Be  ^on  ^e  jiyhc-jej-amhipan 
beajin  haebben.  anb  ^onne 
fe  pejx  jppice. 

Cap.  xxxviii.  Zrip  ceojil  ^ 
hij*  pip  beapn  haebben  jemeene. 
*3  pejie  pe  ceopil  poji^.  haebbe 
pio  moboji  hijie  beajm  ^  pebe. 
ajipe  hijxe  mon  vi  pcill.  to 
poptpie.  cii  on  j'umejia.  oxan 
on  pmtjia.  J^ealben  J?a  maejaj- 
j7one  ppium-ptol  o]?)7aet:  hic  je- 
pmtpeb  ]'ie  '. ' 

Be  Cilbum. 

Cap.  II.  Cilb  bmnan  J^jiice- 
jum  nihta  pie  jepulpab.  Irip 
hit  ppa  ne  jie.  xxx  pcill.  je- 
bete.  Erip  hit  J70nne  pie  beab 
butan  pulpihte.  jebete  he  hit 
mib  eallum  )?am  ]?e  he  aje  '.  • 


"  In  case  lawfully  married  persons 
have  a  child,  and  then  the 
husband  die. 

C.  xxxviii.  "  If  a  '  ceorl'  and  his 
wife  have  a  child  between  them, 
and  the  '  ceoii'  die,  let  the  mother 
have  her  child  and  feed  it.  Let  vi 
shillings  be  given  her  for  its  foster- 
ing, a  cow  in  summer,  an  ox  in 
winter.  Let  the  kindred  take  care 
of  the  'frum-stol'  until  it  be  of  age. 


"  Of  ChHdren. 

C.  II.  "  Let  a  child  within  thirty 
days  be  baptised.  If  it  be  not  so, 
let  him  make  'bot'  with  xxx  shil- 
lings. But  if  it  die  without  baptism, 
let  him  make  'bot'  for  it  with  all 
that  he  has."     • 


Laws  of  K.  Cnut  relating  to  Widows  : 


"  Conjux  incolat  eandem  sedem  quam 
maritus. 

Cap.  lxxiii.  Anb  J^aeji  pe 
bonba  paet  uncpyb  ~}  unbecpia- 
pob  pitte  f  pip  "^  J7a  cilb  on 
J?am  ylcan  unbepacen  Anb  pp 
pe  bonba  aeji  he  beab  paejie 
beclypob  paejie.  ]?onne  anbpypi- 
ban  ]?a  yjipe-numan  jpa  he  jylp 
pceolbe  )?eah  he  lip  haepbe  '.  • 


"  Let   the  wife   inhabit   the    same 
house  as  the  husband. 

C.  lxxiii.  "  And  where  the  hus- 
band dwelt  without  claim  or  contest, 
let  the  wife  and  the  children  dwell 
in  the  same  unassailed  by  litigation. 
And  if  the  husband,  before  he  was 
dead,  had  been  cited,  then  let  the 
heirs  answer  as  himself  should  have 
done  if  he  had  lived. 
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Laws  of  K.  Ethclrcd  (son  of  Edgar) ;  succeeded  to  the 
throne  on  the  murder  of  his  brother  Edward,  a.d.  978, 
died  A.D.  lOlG. 

V.  "  In  nomine  Domini  Anno  Dominican  Incamationis  M.viii. 

"  c.  XXI.  "  And  let  every  widow 


Cap.  XXI.  Anb  p  aelc  py- 
bepe.  )7e  hi  ]"vl}:e  mib  juhte 
jehealbe.  on  Irobe]'  jjucSe  "j 
on  J^aej-  cynjej-.  •])  yitte  aelc  xii 
monaS  jjejileaj*.  ceoje  jyJ7}?an 
•p  heo  ]7lj:  pille  ,'  • 


wlio  conducts  herself  lawfully,  be  in 
God's  '  gi-ith'  and  the  king's  ;  and 
let  every  one  continue  xiT  months 
husbandless ;  afterwards  let  her 
choose  what  she  herself  will." 


VI.  Laws  of  the  same  King  at  the  comicil  of  Enham. 

Cap.   XII.    The    same   as   to   forbidden    marriages    as   in 
K.  Cnut's  laAv,  c.  vii,  ante  p.  188. 

Cap.  XXVI.  A  repetition   of  the   above  law,  c.  xxi,    that 
widows  remain  single  twelve  months. 


Laws  of  K.  Cnut, 


"  Be  pubepan  "Saet  heo  j-itte  xii  mon^aj-  ceojil-laej' 
nubant  nisi  post  bis  senos  menses." 

"  Of  a  ^vidow,  that  she  continue  xii  months  husbandless. 


Viduee  non 


Cap.  lxxiv.  Anb  picte  aelc 
pubupe  pepleaj'  tpelp-mona^. 
ceoj-e  ]7]7]?an  f  heo  jylj:  pille.  ^ 
jip  heo  binnan  jeapej-  paece  peji 
jeceope  J?onne  J^ohje  heo  ]?aepe 
mopjen-jype  ^  ealpa  )?8epa 
aehca  Jje  heo  )?uph  ae]ipan  peji 
haepbe.  ^  pon  ]?a  nehjran  ppynb 
CO  |?am  lanbe  ^  to  J^am  aehtan 
J7e  heo  96 ji  haepbe.  Anb  yy  he 
hij'  pepej'  j'cylbij  pi^  j?one  cy- 
ninj  o)?)?e  pi^  )?one  J7e  he  hit 
jeunnen  haebbe.  Anb  J7eah 
heo  nyb-numen  people  f^olije 


C.  LXXIV.  "  And  let  every  widow 
continue  husbandless  a  twelvemonth. 
Let  her  then  choose  what  she  her- 
self will;  and  if  she,  mthin  the 
space  of  a  year,  choose  a  husband, 
then  let  her  forfeit  her  '  morgen- 
gyfu'  and  all  the  possessions  which 
she  had  through  her  iii'st  husband. 
And  let  the  nearest  kinsmen  take 
the  land  and  the  possessions  that 
she  had  before.  And  let  him  (the 
husband)  be  liable  in  his  '  wer'  to 
the  king,  or  to  him  to  whom  he 
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J7ae}ia  sehca.  bucon  heo  pjiam 
)7am  ceojile  pille  ept  liam  on- 
jean  ^  nsepjie  ejit:  heo  hij'  ne 
people.  Anb  ne  liabije  man 
aefjie  pubepan  to  hjiaeblice. 
Anb  jelaepte  aslc  pubupe  J7a  he- 
pejeaca  bmnan  Cpelji-mon^um 
buton  hijie  aeji  to  onhapje 
piceleaj*  *  • 


may  have  granted  it.  And  though 
she  be  taken  forcibly,  let  her  forfeit 
the  possessions,  unless  she  be  will- 
ing to  go  home  again  from  the 
man,  and  never  again  be  his.  And 
let  not  a  widow  take  the  veil  too 
precipitately.  And  let  every  widow 
pay  the  heriots  '  wite-less '  within 
twelve  months,  except  it  be  conve- 
nient to  her  earlier." 


We  now  offer  to  our  fair  readers  some  observations  upon 
the  laws  of  our  Saxon  monarchs  relating  to  marriage. 

The  expressions  in  Cnut's  law,  cap.  lxxv,  "  Let  no  man 
for  money  sell  her;"  and  in  that  of  Ine,  cap.  xxxi,  "If  a 
man  du2/  a  wife  ;"  and  in  that  of  Ethelbirht,  cap.  Lxxvii, 
"  If  a  man  du?/  a  maiden  with  cattle,"  may  somewhat  alarm 
the  delicacy  and  sensibility  of  the  fair  daughters  of  Kent, 
and  may  induce  them  to  imagine  that  our  Anglo-Saxon 
ancestors  actually  bought  and  sold  their  daughters.  There  is 
however  no  foundation  for  a  charge  of  so  gross  a  nature.  It 
arises  entirely  from  our  imperfect  acquaintance  with  the 
A. -Saxon  language.  Indeed,  the  scrupulous  care  and  anxiety 
with  which  the  A. -Saxon  laws,  as  we  have  seen,  watched  over 
and  protected  the  interests  of  females  in  the  article  of  marriage, 
must  dispel  every  doubt  upon  the  subject. 

Our  Saxon  ancestors  did  not  use  the  words  du?/  and  sell  in 
the  modern  sense  of  a  purchase  and  sale  for  money  only. 
The  A.-S.  verb  Bycjan,  jebijan,  or  jebicjan,  to  6u^,  to  pur- 
chase, signifies  also  to  procure,  to  obtain ;  and  the  A.S.  verb 
Syllan,  jellan,  j-elan,  jejyllan,  signifies  primarily  to  give,  bestow, 
deliver,  render,  give  up;  its  secondary,  and  more  modern 
signification,  is  to  sell,  to  deliver  for  gain. 

Throughout  the  A.-Saxon  laws  relating  to  marriage  the 
verbs  Bycjan  and  8yllan  are  used  in  their  primary  significa- 
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tioii,  to  procure,  and  to  c/ivc.  As  in  the  law  of  li]tlielbirht, 
"If  a  man  huy  a  maiden  with  cattle''  (c.  Lxxvij),  and  in  that 
of  K.  Inc,  "  If  a  man  buy  a  wife,  and  the  marriage  take  not 
place"  (c.  XXXI.)  This  is  amply  shown  by  the  law  of  K.  Cnut : 
"Let  no  man  marry  a  woman  against  her  icill T  and,  "Let 
no  man  compel  cither  woman  or  maiden  to  him  whom  she 
herself  misliketh,  nor  for  money  sell  her,  unless  he  is  willing  to 
give  anything  voluntarily"  (c.  lxxv.)  Again,  in  the  laws  of 
K.  Edmund,  '  Of  Betrothing  a  Woman'^ — "  If  a  man  desire 
to  betroth  a  maiden  or  a  woman,  and  it  so  be  agreeahle  to 
her  and  her  friends,  then  it  is  right,"  &c.  (c.  i.) 

That  we  may  leave  no  doubt  on  the  minds  of  our  fair 
readers  upon  this  important  point,  we  will  show  a  few  in- 
stances of  this  use  of  the  Saxon  verbs. 

kudi,  firstly,  of  the  verb  8yllan,  to  give,  to  sell. 


Upne  baejhpamlican  hlap 
fylle  uj*  fco  bas^. 

(From  the   Saxon  Gospels,  circ.  a.d. 
890.) 

Again — J^la]:  uj-ejine  baej- 
pamlicu  pel  up  to  baej. 

Lob  lupobe  mibban-eajiS 
jpa  ■p  he  j^ealbe  hyp  an-cenne- 
ban  punu,  &c. 

Ic  eop  pylle  nipe  bebob  f  je 
lupion  eop  betpynan. 

J^ylc  jejiyxl  pylS  pe  man 
poji  hyp  paple. 

Lob  ne  jealbe  nanum  ny- 
tene  ne  naniim  pi)ce  nane 
paple. 


"  Our  daily  loaf  sell  us  to-day  ;" 
but  according  to  our  present  trans- 
lation, "  Give  us  this  day  our  daily 
bread." 

"  Our  daily  loaf  sell  us  to-day." 
(From  the  Dano-Sax.  Gosj)els,  circ. 
A.D.  930.) 

"  God  loved  the  world  so,  that 
he  gave  l_sold]  his  only  begotten 
Son,  &c."  (A.-S.  Gospels,  Jolm,iii,16.) 

"  I  to  you  give  [sell]  a  new  com- 
mandment, that  ye  love  between 
you."  (John,  xiii,  34.) 

"  What  exchange  shall  man  give 
[seW]  for  Hs  soul?"  (Mark,  viii,37.) 

"  God  gave  [sold]  a  soul  neither 
to  beasts  nor  fish,"  &c,  (^ElMc's 
Sermon  on  Creation.) 


196 


Conguetittiims  Eanciae> 


Irob  hmelet  pjiijne'j  j-ealbe 
him  ajenne  cype  jpa  he  psepe 
jehypj'um  jpa  he  psepe  un- 
Sehyjij'um. 

Bi^  hhjeabijpa  ^  leo}:penbjia 
]-e  pe  hit  j-el^  ^onne  j-e  J>e  hit 
jabejiaS. 

De  eac  ]?a  pel  an  beo^S  hh- 
jeabijpau  "j  leoj'Cselpan  )?onne 
J7oniie  hie  mon  jel^  );onne  hie 
beon  J>onne  hi  mon  jabpa^  ^ 
healc. 

Nu  f  peoh  ]?oiine  aejj^eji  ne 
maej  beon  je  mib  J>am  )?e  hit 
jel^  je  mib  J>am  J?e  hit  nim^ 
nu  1]'  po]i  J^aem  a?lc  peoh  be- 
te]\e  "3  beojipy]iJ>]ie  jej-ealb 
|?onne  jehealben. 

8e  [Dob]  j'elb  J^aepe  j'un- 
nan  leoht '-}  J7am  monan. 


"  God  let  him  [man]  free,  and 
gave  [sold]  him  free  will,  whether 
he  would  be  obedient,  or  he  would 
be  disobedient."  (Ibid.) 

"  He  will  be  more  renowned  and 
more  beloved  who  \jells]  gives  it 
[ffold]  than  he  who  gathereth  it." 
(K.  Alfred's  BoetJiius — O71  Wealth.) 

"  So  riches  are  more  reputable 
and  estimable  when  men  give  [sell] 
them,  than  they  are  when  men 
gather  and  hold  them."  {Ibid.) 

"  Now  as  property  may  not 
belong  both  to  those  who  give 
[sell]  it,  and  to  those  who  receive 
it,  then  is  it  always  better  and  more 
valuable  when  given  [sold]  than 
when  held."   {Ibid.) 

"He  [God]  gave  [sold]  us  the 
sun's  light,  and  the  moon."    (Ibid.) 


The  following  is  K.  Alfred's  poetical  paraphrase  of  the  last 
passage : 

Esebeji  ^  Scippenb 
I'e  )78epe  punnan  leohc 
jele]?  op  heopenum. 


Irob  jylle  selcum  ppybom 
jya  ;5ob  to  bonne  j-pa  ypel 
j'p3e)?e]i  he  pille. 


"  The  Father  and  Creator, 
Who  the  sun's  light 
[Selleth]     Giveth    from    the 
heavens." 


"  God  [sells]  gives  to  every  one 
freedom  to  do  evil,  as  well  as  good, 
which  soever  he  will."  {Ibid. — On 
tJie  Will.) 


Secondly/,  of  the  verb  Bycjan,  to  procure,  to  purchase,  to 
buy,  one  example  will  suffice,  as  the  word  '  purchase '  retains 
the  same  Jerjal  signification  to  the  present  day. 
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"  LebicjHu  pjuS  "  '  to  procarc  peace'  {Llfj.  de  cara  'jxiHtorali 
Gregorii  F.,  tracts/ ((fed  hij  K.  Alfred,  59,  2.) 

That  the  word  '  purchase '  is  still  used  in  the  laws  oi' 
England  hi  the  sense  here  contended  for,  appears  from  Elack- 
stone's  Commentaries,  vol.  ii,  p.  241,  viz. 

"  Of  Title  by  Purchase. 

"  Purchase,  perquisitio,  taken  in  its  largest  and  most  extensive  sense,  is 
thus  defined  by  LltUdon :  tlie  possession  of  lands  and  tenements  which  a 
man  hath  by  his  own  act  or  agreement,  and  not  by  descent  from  any  of  his 
ancestors  or  kindred.  In  this  sense  it  is  contradistinguished  from  ac(|uisition 
by  right  of  blood,  and  includes  every  other  method  of  coming  to  an  estate, 
but  merely  that  by  inheritance  :  wherein  the  title  is  vested  in  a  person,  not  by 
his  own  act  or  agreement,  but  by  the  single  operation  of  law. 

"  Purchase,  indeed,  in  its  vulgar  and  confined  acceptation,  is  applied  only 
to  such  acquisitions  of  land  as  are  obtained  by  way  of  bargain  and  sale  for 
money,  or  some  other  valuable  consideration.  Eut  this  falls  far  short  of  the 
legal  idea  of  purchase :  for  if  I  give  land  freely  to  another,  he  is  in  the  eye  of 
the  law  a  purchasor ;  and  falls  within  Littleton  s  definition,  for  he  comes  to 
the  estate  by  his  own  agreement,  that  is,  he  consents  to  the  gift.  A  man  who 
has  his  father's  estate  settled  upon  him  in  tail  before  he  was  bom,  is  also 
a  purchasor ;  for  he  takes  quite  another  estate  than  the  law  of  descents  would 
have  given  him.  Nay,  even  if  the  ancestor  devises  his  estate  to  his  heir-at-law 
by  will,  with  other,  limitations,  or  in  any  other  shape  than  the  course  of 
descents  would  direct,  such  heir  shall  take  by  purchase'''  (See  also  ante, 
p.  170,  note  136.) 

Having  thus  removed  (and,  as  we  trust,  satisfactorily)  from 
the  breasts  of  our  fair  countrywomen,  the  notion  that  their 
Saxon  ancestors  bestowed  their  daughters  in  marriage  as  a 
mere  mercenary  transaction  of  bargain  and  sale,  we  now 
proceed  to  illustrate  more  fully  those  laws  to  which  we  have 
called  their  attention. 

Mr.  Turner  says — 

"It  is  well  known  that  the  female  sex  was  much  more  highly-valued,  and 
more  respectfully  treated  by  the  barbarous  Gothic  nations  than  by  the  more 
polished  states  of  the  east.  Among  the  Anglo-Saxons  they  occupied  the  same 
important  and  independent  rank  in  society  which  they  now  enjoy ;  they  were 
allowed  to  possess,  to  inherit,  and  to  transmit,  landed  property;  they  shared 
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in  all  the  social  festivities ;  they  were  present  at  the  picena-jemot,  and  the 
8cin-Temot: ;  they  were  permitted  to  sue  and  be  sued  in  the  courts  of  justice  ; 
their  persons,  their  safety,  their  liberty,  and  their  property  were  protected  by 
express  laws."^"^^ 

"  According  to  those  laws  a  man  might  purchase  a  woman  in  marriage  if 
the  agreement  were  made  without  fraud,  but  if  deceit  were  detected,  she  was 
to  be  taken  back  to  her  house,  and  his  money  was  to  be  restored  to  him.  It 
was  also  enjoined  that  if  a  wife  brought  forth  children  alive,  and  survived  her 
husband,  she  was  to  have  half  his  property  [and  by  the  laws  of  K.  Edmund, 
c.  IV,  all  the  property  except  she  married  again].  She  was  allowed  the  same 
privilege  if  she  chose  to  live  with  her  children ;  but  if  she  was  childless,  his 
paternal  relations  were  to  have  his  possessions  and  the  '  Morgen-gift.'  The 
consent  of  the  lady  and  her  friends  to  the  marriage  was  first  to  be  obtained ; 
the  bridegroom  ^"^^  was  then  to  give  his  promise,  and  his  pledge  to  the  person 
w^ho  spoke  for  her,  that  he  desired  her,  that  he  might  keep  her  according  to 
the  law  of  God  as  a  man  ought  to  keep  his  wife.  And  he  was  compelled  to 
produce  sureties  for  his  due  observance  of  his  covenant.  The  next  step  was 
to  settle  to  whom  the  'Foder-leayi^  the  money  requisite  for  the  nourishing  the 
cliildren,  should  be  applied;  to  this  also  the  bridegroom  was  required  to 
pledge  himself,  and  his  friends  became  responsible  for  him;  this  being 
arranged,  he  was  then  to  signify  what  he  meant  to  give  her  for  choosing  to  be 
his  wife,  and  what  he  should  give  her  in  case  she  survived  him.  The  first  is 
considered  to  be  a  designation  of  his  intended  *  Morgen-gift.^  This  was  the 
present  which  the  Anglo-Saxon  wives  received  from  their  husbands  on  the  day 
after  their  nuptials ;  a  compliment  to  the  ladies  for  honouring  a  suitor  with 
their  preference,  and  for  submitting  to  the  duties  of  wedlock.  These  pre- 
liminaries being  settled,  her  relations  then  took  and  wedded  her  to  wife,  and 
to  a  right  life  with  him  who  desired  her,  and  the  person  appointed  to  keep  the 
pledges  that  had  been  given  took  the  security  for  them.  And  the  mass  priest 
was  to  consecrate  and  bless  the  union. "^^^ 

Here,  then,  we  trace  the  germ,  the  origin  of  the  modern 
marriage  settlement  with  the  dower,  jointure,  pin-money,  pro- 
vision for  children,  trustees,  and  other  incidents.  And  as  it 
may  be  interesting  to  our  fair  readers  to  peruse  one  of  an 
Anglo-Saxon  lady  of  quality,  we  add  the  following : — 


1*  History  of  the  Anglo-Saxons,  vol.  ii,  p.  82. 

1^^  The  Saxon  word  is  Bjay^-guma.      Guma  signifies  man,  which  we  have  perverted 
mio  groom,  Biiyb  implies  marriage,  wife,  bride,  woman;  Bpyb-guma  is  the  bride's  man. 
"2  Turner's  Hist.  A-Saxons,  vol.  ii,  p.  82-84. 
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"  There  appears  in  this  writing  the  eonipact  wliieh  Wulfrie  and  the  areh- 
bisliop  made  wlien  lui  ol)tained  the  arelibisliop's  sister  for  liis  wife.  It  is,  that 
he  promised  her  the  hind  at  Eah'etunc  and  at  llebbedforda  for  her  life,  and 
promised  her  the  land  at  Cnihte-wica ;  that  he  woidd  obtain  it  for  her  for 
the  lives  of  three  men  from  the  monastery  at  Wincel-cmnbe ;  and  he  gave  her 
the  land  at  Eanidfin-tune  to  give  and  to  grant  to  those  that  were  dearest  to 
her  during  lite,  and  after  her  life  to  those  that  were  dearest  to  her ;  and  lie 
promised  her  fifty  manccs  of  gold,  and  thirty  men,  and  thirty  horses.  Now 
of  this  were  to  witness,  Wulfstan  the  archbisliop,  and  Leofwin  the  caldorman, 
and  iEthelstan  bishop,  and  iElford  abbot,  and  Britch  monk,  and  many  good 
men  in  addition  to  them,  both  ccclesiasties  and  laymen,  that  this  compact 
was  thus  made.  Now  of  this  compact  there  are  two  Avritings ;  one  with  the 
archbishop  at  Wigere  ceaster,  and  another  with  ^Ethelstan  the  bishop  at 
Herford."  i^ 

*'  Chirographum  pervetustum  de  Nuptiis  contrahendis  et  dote  constituenda. 


)^ep  j'puCclap  on  ]?ypan  je- 
ppice  j?a  popepajvb  J^e  Irobpine 
pophte  yrS  Byplitpic  )?a  he  hi]* 
bohtep  apojobe.  "p  ij'  eepepc  f 
he  jaep  hipe  anej*  punbep  je- 
pihta  jolbej'  pi^  ]7onne  ]?e  heo 
hij'  ppaece  unbeppenje,  ^  he 
•^eupe  hipe  |?aep  lanbep  aet 
Stpaete  mib  eallan  ]?on  )7e 
Jjepto  liep^  "J  on  Buppaji- 
mepj'ce  o'Sep  healp  hwab  aecepa, 
^  ]?aepto  ]?picci5  oxna,  ^  tpen- 
Cij  cuna,  ^  tyn  hop]',  ^  tyn 
"Seopmen.  Dip  paej*  jej-pecen 
set:  cmcjepCune  bepopan  Cnuce 
cmcje  on  Lypinjej-  apcebi- 
pcopep  jepitjneppe,  "j  on  |?aep 
hijiebep  aet  cpiptej*  cipcan,  "j 
iElpmepep  abbobep^  ^  "pasy 
hipebep  aet  8.  Tfujujtme,  ^ 
iE]7elpmep  j'Cipe^epepan,  ^  8i- 
jiebej'  ealban,  '^  Dobpmej-  pulp- 


"  Here  appeareth  in  this  writing 
the  agreement  that  Godwine  made 
with  Byrhtrie  when  he  his  daughter 
wooed,  that  is,  first  that  he  gives 
her  one  pound's  weight  of  gold,  so 
as  she  his  agreement  received,  and 
he  giveth  her  those  lands  at  Strete, 
with  aU  that  thereto  apperteineth, 
and  in  Burwaremersh,  one  hundred 
and  fifty  acres,  and  thereto  thirty 
oxen,  and  twenty  cowes,  and  ten 
horses,  and  ten  bondmen.  This  was 
spoken  (agreed)  at  Kingstone  before 
Cnute,  king  in  Living  the  arch- 
bishop's witnesse  [presence]  and  in 
the  covent's  at  Christ  church,  and 
iElftnere's  the  abbat's,  and  the  co- 
vent's  at  S.  Augustine,  and  ^thel- 
wine's  the  sheriff'e,  and  Sirede's 
th'elder,  and  Godwines  Wulfeye's 
Sonne,  and  ^Ifsey  child,  and  Eadmer 


"3  This  may  be  seen  in  Wanley's   Catalogue,  p.  302,  and  Hickes'    Diss.  Epis.  76. 
Wulfstan  died  1023 ;  see  also  Turner's  History  of  A-Saxons  ut  supra. 
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eajej'  j-unu,  "^  ^Ippje  cilb, 
^  Gabmep  set  Bujiham,  ^  I/ob- 
pme  pulfj'tanef  junu,  "j  Kaji 
]?aej'  cmjej'  cnihc,  "^  J>a  man  "p 
maeban  jzette  aec  Byjihtlmjan, 
]7a  eobe  )?yfej'  eallep  on  boph 
j^lfjap  8yjiebef  funu,  •;] 
Fjiejith  pjieojc  on  polcejcane 
*3  oy  Do}:ejian  Leoppme  pjieoj't 
•^  pulpjije  pjieoj'C  ^  Gabpeb 
Gabelmep  junu,  ^  Leoppme 
paepelmep  j'unu,  ^  Cenpolb 
pupc,  "3)  Leoppme  Erobpmep 
punu  sec  J^opcnne,  ^  Leopjnne 
pe  peabe.  ^  Irobpine  Gabjeope 
punu.  ^  Leopjunu  hi]-  bpo^ep. 
■J  ]'pa  hpse^op  heopa  laenj  libbe 
po  to  eallen  aetan  je  on  ^am 
lanbe  j?e  ic  heom  jsep  jeo 
aelcan  Jjinjan.  Dijya  j^mja  ip 
jecnsepe  aelc  bohcij  man  on 
Koenc  "j  on  8u]?]'exan  on  ^eje- 
nan  ^  on  ceoplan.  '3  J^yjT^ 
jeppita  jynb  ^peo.  an  ip  aet 
cpipcej'  cypcan  o^ep  set  8. 
ISujuj'tme.  -p  J7pibbe  haep^ 
Byptitpic  pelp. 


at   Burliam,    and    Godwine    Wulf- 
stane's  Sonne,  and  Charles  the  king's 
knight  [minister].     And  when  men 
that  maiden  fetch' d  to  Brightling, 
then  went  of  all  this  in  pledge  [for 
surety]  ^Ifgar  Syrede's  sonne,  and 
Frerth  priest  of  Folcstone,  and  of 
Dover  Leofwine  priest,  and  Wulfsey 
priest,  and  Eadred  Eadelme's  sonne, 
and  Leofwine  Warelme's  sonne,  and 
Cenwold  Wust,  and  Leofwine  God- 
wine's  sonne  at  Horton,  and  Leof- 
Avine  the  Red,  and  Godwine  Ead- 
gife's  sonne,  and Leofsun  his  brother. 
And  which  soever  of  them  longest 
liveth  take  all  possessions,  as  well 
that  land  that  I  to  them  give,    as 
everything.     This  thinge  is  known 
to  all  valiant  men  in  Kent,  and  in 
Sussex    of  thanes,  and   of  churles. 
And  this  writing  is  threefold,  one  is 
at  Christ  church,  another  at  S.  Au- 
gustine,   the    third   hath    Byi'htric 
himself." 

(From  the  Text  of  Somner  on  Gavel- 
kind, Appx.  195.) 


We  have  hitherto  considered  the  provision  for  married 
women  and  widows  as  the  subject  of  special  contract  between 
the  parties.  We  now  proceed  to  investigate  the  pecuhar 
quaUties  of  Doiver,  or,  as  it  was  antiently  called,  Free-hench, 
in  Gavelkind  lands ;  and  this  we  shall  do,  as  concisely  as 
possible,  under  the  following  heads, 

I.  Of  what  part  the  widow  shall  be  endowed. 
II.  The  conditions  by  which  her  estate  may  be  defeated. 
III.  Of  what  things  she  shall  be  endowed. 
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IV.  Of  what  estate  of  her  hus})aiid. 

V.  What  remedies  she  may  have  for  her  dower. 

VI.  The  manner  of  demanding  this  customary  dower. 

VII.  The  manner  of  assignment. 

VIII .  Of  waiver  of  her  customary  dower. 

First. — By  the  custom  of  Kent,  the  wife,  after  the  death 
of  her  husband,  shall  have  for  her  dower  a  moiety  of  all  his 
lands  and  tenements  of  the  natm^e  of  Gavelkind. 

Of  this  provision  for  the  widow  we  trace  the  vestiges  in 
the  most  antient  Saxon  laws ;  thus,  we  have  seen  in  those  of 
K.  JEthelbirht,  cap.  Ixxviii : — 

"  If  she  bear  a  live  child,  let  her  have  half  the  property,  if  the  husband 
die  first." 

Again,  cap.  Ixxix  : — 

*'  If  she  wish  to  go  away  with  her  children,  let  her  have  lialf  the  property." 

And  in  the  laws  of  K.  Edmund,  cap.  iv  : — 

"  If  it  be  so  agi'eedthen,  is  it  right  that  she  be  entitled  to  lialfOfsid  property, 
and  to  all  if  they  have  children  in  common,  except  she  again  choose  a  husband." 

And,  by  the  Custumal  of  Kent,  the  widow  shall  be  imme- 
diately endowed 

"  Of  the  moiety  of  the  tenements  of  which  her  husband  died  vested  and 
seised ." 

Thus,  in  an  action  of  trespass,  Trin.  Term,  5  Ediv.  II,  coram 
rec/e,  rot.  4  Kane.,  Northwoode  against  Northw^oode  and 
others,  the  defendants  pleaded, 


"  Quod  mos  et  consuetudo  de 
Gavelingkinde  in  partibus  iUis  talis 
est  quod  uxor  post  mortem  viri  sui, 
quamdiu  se  bene  et  honeste  gesserit, 
habebit  medietatem  omnium  teiTa- 
rum  et  tenementorum  quae  fuerunt 
prsedicti  viri  sui,"  &c. 


"  That  the  law  and  custom  of 
Gavelkind  in  those  parts  is  such 
that  the  wife,  after  the  death  of  her 
husband,  so  long  as  she  conduct 
herseK  well  and  honestly,  shall  have 
a  moiety  of  aU  the  lands  and  tene- 
ments which  were  her  aforesaid 
husband's."  (Eobinsonon  Gavelkind^ 
p.  213.) 
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Second. — But  she  holds  not  her  dower  absolutely  for  life, 
but  only  as  long  as  she  lives  chaste  and  unmarried. 

But  though  chastity  as  well  as  a  single  life  be  a  condition 
of  her  estate,  yet  it  may  be  a  question  whether  the  custom 
require  not  a  particular  kind  of  proof  of  her  incontinency 
before  a  forfeiture  shall  be  incurred;  the  words  of  the 
Custmnal  being,  as  we  have  seen, — 

"  To  hold  so  long  as  slie  keepeth  her  a  widow,  or  shall  be  attainted  of 
childbirth  after  the  antient  usage,  that  is  to  say,  that  if  when  she  is  delivered 
of  child,  the  infant  be  heard  cry,  and  that  the  hue  and  cry  be  raised,  and  the 
country  be  assembled,  and  have  the  view  of  the  child  so  born,  and  of  the 
mother,  then  let  her  lose  her  dower  wholly,  and  otherwise  not,  so  long  as  slie 
holdeth  her  a  widow." 

The  proof  thus  required  by  the  Custumal  carries  us  back  to 
times  of  very  remote  antiquity,  when  society  was  in  a  very 
simple,  inartificial  state ;  when  probably  every  person  resided 
vrithin  his  own  "borowe  or  towne,"  under  the  jurisdiction 
and  surveillance  of  the  J^eapob-bujij  or  Bujih-ealboji  (the  head- 
borough  or  borsholder).  Under  such  circumstances  only 
could  the  proof  required  by  the  Custumal  be  readily  obtained. 

Yet  we  find,  so  late  as  the  reign  of  K.  Edw.  Ill,  all^ these 
particular  proofs  were  insisted  on ;  and,  as  the  record  itself  is 
of  historical  interest,  we  do  not  hesitate  to  insert  it. 

Trin.  Term,  17  Edw.  Ill,  coram  rege,  rot.  32,  Kane , 

An  Assize  brought  by  Boberge,  late  wife  of  John  at  Combe, 
against  TJiomas,  son  of  the  said  JoJm,  for  a  rent  of  15^., 
and  other  tenements  in  Woodnesberge,  Folkestane,  and 
JEsshe  near  Sandwich.  The  tenant  pleads  that  the  rent,  &c. 
is  Gavelkind,  and  assigned  by  him  to  the  plaintiff  as  her 
dower. 


"Et  quod  talis  est  usus  de  G-avel- 
kynde  quod  si  viduae  post  mortem 
maritomm  suorum  se  maritaverint 
vel    aliquem    puerum    in   seneucia 


"  And  that  the  custom  of  Gavel- 
kind is  such,  that  if  widows  after 
the  death  of  their  husbands  shall 
marry,  or  shall  bring  forth  any  child 
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peperint,  ct  pucr  ille  visas  fuit,  aiit 
cogiiitus,  vcl  vagi(3ns  sivo  claiiuuis 
uudiatur,  statim  vidiuu  ilia),  scciiii- 
duin  usum  praedictum,  dotcm  siiain 
amittent  et  forisfaciant.  Et  dicit 
quod  pra3dicta  lloberr/la  postquam 
ipsa  dotata  fuit  dc  redditu  pra^dicto 
et  praedictis  tenemcntis  unde,  &c., 
peperit  quandam  filiam  Johannam 
nomine  in  seneucia  apud  Reculvre, 
generatam  per  quendam  Simouem 
Petitz,  quae  quidem  filia  visa  fuit 
ibidem  et  cognita,  per  quod  prse- 
dicta  Rohergia  redditum  praedictum, 
&c.,  secundum  usum  praedictum 
forisfecit,  unde  petit  judicium,  &c. 


The  plaintiff  "non  dedicit  quin 
ipsa  peperit  filiam  in  seneucia,  sed 
dicit  quod  usus  de  Gavelkjaide  non 
est  talis  qualis  praedictus  Thomas 
superius  allegavit,  quia  dicit  quod 
usus  Gavelkyndensis  talis  est  quod 
viduae  dotatae,  post  mortem  ^drorum 
suomm,  prolem  peperentes  in  seneu- 
cia dotem  suam  amittere  non  debent 
nisi  proles  ille  inveniatur  vagiens 
sive  damans  infra  quatuor  muros 
tenementorum  iUorum  de  quibus 
viduae  sic  fuerunt  dotatae,  et  quod 
ipse  cui  tenementa  ilia  post  mortem 
hujusmodi  viduamm  reverti  debent, 
recentcr  post  nascentiam  illius  prolis 
hutesium  et  clamorem  super  prolem 
illam  levaverit;  et  lioc  parata  est 
verificare  per  assisam,  &c. 

"  Et  praedictus  Thomas  dicit  quod 
usus  de  Gavelkynde  est  talis  quod 
in  quocunque  loco  comitatuspraedicti 
hujusmodi  vidua;  peperint  in  seneu- 
cia, et  proles  iUa  per  quemcunque 


in  their  widowhood,  and  the  child 
liath  been  seen,  or  known,  or  shall 
be  heard  squalling  or  crying,  such 
widows  immediately,  according  to 
the  custom  aforesaid,  shall  lose  and 
forfeit  their  dower.  And  saith  that 
the  aforesaid  Roherge,  after  she  had 
been  endowed  of  the  aforesaid  rent 
and  tenements,  whereof,  &c.,  brought 
forth  a  certain  daughter,  named 
Joanna,  in  her  widowhood,  at  Re- 
culver^  begotten  by  one  Simon  Petit, 
which  said  daughter  was  there  seen 
and  known,  whereby  the  aforesaid 
Roherge  the  rent  aforesaid,  &c.,  ac- 
cording to  the  custom  aforesaid, 
hath  forfeited,  wherefore  he  seeks 
judgment,  &c. 

"  The  plaintiff  denieth  not  that 
she  hath  brought  forth  a  daughter 
in  her  widowhood,  but  she  saith  that 
the  custom  of  Gavelkind  is  not  such 
as  the  aforesaid  Thomas  hath  above 
alleged,  because  she  saith  that  the 
custom  of  Gavelkind  is  such,  that 
widows  endowed,  after  the  death  of 
their  husbands,  bearing  issue  in  their 
widowhood  ought  not  to  lose  their 
dower  unless  the  issue  be  found 
squalling  or  crying  within  the  foui' 
walls  of  those  tenements  of  which  the 
widows  had  been  thus  endowed,  and 
that  he,  to  whom  those  tenements 
ought  to  revert  after  the  death  of  such 
widows,  immediately  after  the  birth 
of  such  issue  shaU.  have  raised  hue 
and  cry  upon  such  issue ;  and  this  she 
is  ready  to  verify  by  the  assise  &c. 

"  And  the  aforesaid  Thomas  saith 
that  the  custom  of  Gavelkind  is  such, 
that  in  whatsoever  place  of  the 
county  aforesaid  such  widows  shall 
bring  forth  issue  in  their  widowhood, 
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visa  vel  cognita  vel  vagiens  sive 
damans  audiatur,  et  clamor  et  liute- 
sium  leventm^qubd  viduse  illse  secun- 
dum usum  prsedictum  dotem  suam 
amittere  debent  et  forisfient ;  et  lioc 
petit  quod  inquiratnr  per  assisam ; 
et  prasdicta  Rohergia  similiter :  ideo 
capiatur  assisa. 

"  Juratores  dicunt,  &c.  quod  talis 
est  usus  de  tenementis  quse  tenentur 
de  Gavelkinde  in  comitatu  is  to,  viz. 
quod  si  viduse  post  mortem  virorum 
suorum  se  maritaverint,  vel  filium 
vel  filiam  in  seneucia  peperint,  dotem 
suam  amittent  et  forisfacient  in  quo- 
cunque  loco  infra  comitatum  istum 
proles  ilia  fuerit  inventa  vagiens  sive 
damans;  ita  tamen  quod  ille  cui 
hujusmodi  tenementa  sic  dotata  re- 
verti  debent,  in  propria  persona  sua, 
vel  per  ejus  custodem  sive  amicum 
si  ipse  fuerit  infra  setatem,  recenter 
post  nascentiam  illius  prolis,  hoc  est, 
dum  proles  ilia  fuerit  sanguinolenta, 
venerit  et  super  prolem  illam  cla- 
morem  et  Imtesium  levaverit ;  et  pe- 
tunt  discretionem  justiciariorum,  &c. 

"  Juratores  qusesiti,  ex  quo  non  est 
dedictum  per  prsedictam  Robergiam 
quin  ipsa  peperit  filiam  in  seneucia, 
si  praedictus  Thomas  in  propria  per- 
sona sua,  vel  per  ejus  custodem  sive 
per  aliquem  amicum  suum,  recenter 
postquam  prsedicta  Eobergia  sic 
peperisset,  levavit  clamorem  et  hute- 
sium  super  filiam  prsedictse  Rohergice, 
necne,  dicunt  quod  non :  ideo  con- 
sideratum  est  quod  prsedicta  Roher- 
gia recuperet  seisinam  suam,"  &c. 


and  sucli  issue  shall  be  seen  or 
known  or  be  heard  squalling  or  cry- 
ing, and  hue  and  cry  shall  be  raised, 
such  widows  according  to  the  cus- 
tom aforesaid  ought  to  lose  and  for- 
feit their  dower ;  and  this  he  prays 
may  be  enquired  of  by  the  assise ; 
and  the  aforesaid  Roherge  doth  the 
like:  therefore  let  the  assise  be  taken. 

"  The  jurors  say  that  the  custom 
of  tenements  which  are  holden  in 
Gavelkind  in  that  county  is  such, 
viz.  that  if  widows  after  the  death 
of  their  husbands  shall  marry,  or 
shall  bring  forth  son  or  daughter  in 
their  widowhood,  they  shall  lose  and 
forfeit  their  dower,  in  whatsoever 
place  within  the  same  county  such 
issue  shall  be  found  squalling  or 
crying;  so  nevertheless  that  he  to 
whom  those  tenements  so  endowed 
ought  to  revert,  in  his  own  proper  per- 
son, or  by  his  guardian  or  next  friend 
if  he  be  within  age,  immediately 
after  the  birth  of  such  issue,  that  is, 
whilst  the  issue  shall  be  newly  born, 
shall  come,  and  upon  such  issue  shall 
have  raised  hue  and  cry ;  and  they 
ask  the  advice  of  the  justices,"  &c. 

"The  jurors  being  asked,  inas- 
much as  it  is  not  denied  by  the 
aforesaid  Roherge  but  that  she  hath 
brought  forth  a  daughter  in  her 
widowhood,  whether  the  aforesaid 
TJiomas  in  his  own  proper  person,  or 
by  his  guardian,  or  by  his  next 
friend,  immediately  after  the  afore- 
said Roherge  had  thus  brought  forth, 
hath  raised  hue  and  cry  upon  the 
daughter  of  the  aforesaid  Roherge 
or  no  ? — say  no  :  therefore  it  is  ad- 
judged that  the  aforesaid  Roherge 
shall  recover  her  seisin,"  &c. 
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Upon  tliis  cmious  historical  record  it  will  be  observed, 
that  the  heir  pleads  in  bar  of  the  dower  "  that  the  premises 
Avere  the  dower  of  the  plaintiff,  and  by  the  custom  of  Gavel- 
kind forfeited  by  her  having  a  child/'  To  this  the  widow 
replies,  that  by  the  custom  the  dower  is  not  forfeited  unless 
the  child  be  found  at  its  birth  by  hue  and  cry  within  the 
house  of  which  the  woman  is  endowed ;  to  which  the  heir 
rejoins,  that  wheresoever  within  the  county  the  child  is  found 
by  hue  and  cry,  the  dower  is  forfeited.  The  jury  find  the 
custom  accordingly ;  but  inasmuch  as  the  heir  did  not  raise 
the  hue  and  cry,  judgment  is  given  for  the  widow,  and  she 
recovers  the  tenements  accordingly. 

Robinson  ^'^'^  says — 

"  Contrary  authorities,  however,  are  not  wanting  to  show  that  the  condition 
is  still  more  strong,  and  that  not  only  child-bearing,  a  casual  consequence  of 
fornication,  and  the  detection  of  it  in  this  public  manner,  but  the  commission 
of  the  act  itself,  is  a  forfeiture  of  the  estate." 

For  which  he  cites  Rot.  31,  Kane'.  Pasch.  4,  Ed.  I,  C.  B.,  in 
which  the  jury  find  ^'^^ — 


"  Quod  lex  et  consuetudo  de 
Gavelkyude  talis  est,  quod  si  uxor 
post  mortem  vii'i  sui  nupserit  se, 
vel  fornicata  fuit,  amittit  dotem 
suam ;  et  quod  non  necesse  est  quod 
ipsa  capiatur  cum  puero  suo  in 
partuiiendo  cum  hutesio  et  cla- 
mor e." 


"That  the  law  and  custom  of 
Gavelkind  is  such,  that  if  the  wife, 
after  the  death  of  her  husband, 
shall  marry,  or  commit  fornication, 
she  loses  her  dower ;  and  that  it  is 
not  necessary  that  she  should  be 
taken  vnth.  her  child  in  childbirth 
with  hue  and  cry." 


And  again.  Rot.  4,  Kane'.  Trin.   5,  Ed.  II,   coram  rege^ 
concerning  lands  at  Me^peliam — 


1^*  On  Gavelkind,  p.  212. 

'*^  The  reader  will  not  fail  to  observe  that  this  record  is  oi  prior  date  to  the  allowance 
of  the  Custumal  in  21  Edw.  I. 
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"  Mos  et  consuetude  de  Gravel- 
ingkinde  in  partibus  illis  talis  est, 
quod  uxor  post  mortem  viri  sui, 
quamdiu  se  bene  et  honeste  gesse- 
rit,  liabebit  medietatem  omnium 
terrarum  et  tenementorum  quae 
fuerunt  praedicti  viri  sui,  et  si  faciat 
transgressionem  cum  aliquo  homine 
post  mortem  viri  sui,  amittat  medie- 
tatem terrarum,"  &c. 


"  The  law  and  custom  of  Gravel- 
kind  in  tliose  parts  is  such.,  that 
the  wife,  after  the  death  of  her 
husband,  so  long  as  she  conducts 
herself  well  and  honestly^  shaU  have 
a  moiety  of  all  the  lands  and  tene- 
ments which  were  her  aforesaid 
husband's,  and  if  she  shall  trans- 
gress with  any  man  after  the  death 
of  her  husband,  she  shall  lose  the 
moiety  of  the  lands,"  &c. 


In  short,  according  to  the  custom  of  Gavelkmd,  the  widow 
shall  hold  the  moiety  (or  dower)  dum  sola  et  casta  fuerit,  so 
long  only  as  she  shall  live  sole,  unmarried  and  chaste. 

Third, — Of  what  things  she  shall  be  endowed. 

She  is  dowable  of  all  lands  and  tenements  in  Gavelkind. 
The  word  '  tenement'  comprehends  not  only  lands  and  other 
corporeal  inheritances,  which  are  or  may  be  holden,  but  also  all 
inheritances  issuing  out  of  any  of  them,  or  concerning,  or  an- 
nexed to,  or  exerciseable  within  the  same,  though  they  lie  not 
in  tenure,  as  offices,  rents,  commons,  profits  apprender  out  of 
lands,  and  the  like,  wherein  a  man  has  any  frank-tenement, 
and  whereof  he  is  seised  ut  de  libero  tenemento.  And,  accord- 
ingly, the  widow  is  entitled  to  be  endowed  of  a  moiety  of 
'  stallage,'  arising  from  a  fair  holden  in  Gavelkind  lands ;  of 
'  common  of  pasture ;'  of  a  '  rent '  issuing  out  of  lands  in  Gavel- 
kind. But  she  shall  not  be  endowed  of  a  moiety  of  '  tithes 
impropriate'  issuing  out  of  lands  in  Gavelkind ;  for  it  is  now 
an  established  notion  of  law,  that  a  layman  was  incapable  of 
having  any  tithes  until  the  dissolution  of  the  monasteries,  and 
that  till  that  time  tithes  could  only  belong  to  the  Church; 
therefore  it  is  impossible  that  there  could  be  any  antient 
descent  with  respect  to  them.  They  could  not  descend  from 
ancestor  to  heir,  because  they  could  not  be  in  the  hands  of 
any  private  individual.     Tithes,  therefore,  must  descend  en- 
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Mrcly  to  the  eldest  son,  according  to  the  rules  of  descent  at 
common  law. 

But  although  the  widow  cannot  claim  d?/  the  custom  to  be 
endowed  of  a  moiety  of  tithes  impropriate  issuing  out  of 
Gavelkind  lands,  because  parsonages  and  tithes  were  made 
temporal  inheritances  loithin  time  of  memory ;  ^"^^  yet  inasmuch 
as  when  they  came  to  the  crown  by  the  statutes  for  the  disso- 
lution of  the  monasteries,  they  are  made  by  those  statutes, 
and  that  of  32  Hen.  VIII,  cap.  7,  in  the  hands  of  laymen, 
temporal  inheritances,  and  husbands  may  be  tenants  by  the 
curtesy,  and  wives  endowed  of  them,  I  apprehend  that  the 
widow  will  be  endowed  of  one  third  of  such  tithes  arising  out  of 
Gavelkind  lands,  agreeably  to  the  rules  of  the  common  law.^*^ 

Fourth. — Of  what  estate  of  her  husband  she  shall  be 
endowed. 

We  have  seen  by  the  Ctistumal  that  the  wife  shall  be 
endowed  of  one  half  of  the  tenements  whereof  her  husband 
died  vestu  e  seisi  (vested  and  seised).  Some  doubts  seem  to 
have  been  formerly  entertained  whether,  by  the  custom,  she 
could  be  endowed  of  a  seisin  in  law ;  thus,  on  the  death  of  the 
ancestor,  the  estate  vests  immediately  in  the  heir  ;  but  before 
entry  he  has  only  a  seisin  in  law,  after  entry,  a  seisin  in 
deed.  It  seems,  however,  now  to  be  held  that  she  shall  be 
endowed  of  a  seisin  in  law. 

Again,  it  has  been  doubted  whether,  as  the  words  of  the 
Custumal  are  morust  seisi  {died  seised),  the  wife  shall  be 
endowed  of  a  moiety  only  of  such  lands  whereof  her  husband 
died  seised.    But  Mr.  Robinson  says  (on  Gavelkind,  p.  221) — 

"  I  take  it  there  is  no  difference  in  this  respect  between  the  common  law 
and  the  custom  of  Kent,  but  that,  as  is  laid  down  in  Laml.  Peramb.  |1|, 


^'^  For  the  legal  meaning  of  this  expression  see  Commentary  on  Sec.  I  of  the  Custumal, 
ante  p.  73. 

'"•^  See  Robinson  on  Gavelkind,  pp.  107-220. 
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a  woman,  after  the  death  of  her  husband,  shall  have  a  moiety  of  all  such 
lands  of  Gavelkind  tenure  whereof  he  was  seised  of  an  estate  of  inheritance 
dm'ing  the  coverture.''* 

And  he  cites  a  precedent  of  a  count  in  dower,  wherein  the 
demandant  lays  the  custom  to  be,  that  "  the  wives  are  dow- 
able  of  a  moiety  of  the  tenements  in  Gavelkind,  whereof  their 
husbands  were  seised  after  the  espousals'' 

And  again,  in  the  case  of  Davis  and  Selbi/,  Cro.  Eliz.  825, 
it  was  adjudged  that  the  wife  should  be  endowed  of  a  moiety 
of  such  lands  of  the  tenure  of  Gavelkind  in  Kent  as  her  hus- 
band had  aliened  during  the  coverture. 

Fifth.— Whsii  remedies  she  may  have  for  her  dower. 

As  a  woman  has  the  same  remedies  for  this  customary 
dower  of  Gavelkind  as  for  lands  at  common  law,  we  mil 
only  observe,  that  where  the  right  is  not  controverted,  a  court 
of  equity  is  now  generally  resorted  to  for  recovery  of  dower 
and  mesne  profits. 

Sixth. — Of  the  manner  of  demanding  dower  of  Gavel- 
kind lands. 

It  has  been,  of  later  times,  the  more  common  way  to 
demand  dower  of  Gavelkind  lands  in  Kent  according  to  the 
custom  time  out  of  mind  used}^^  And  certainly  this  is  the  more 
advisable  and  safe  way  of  pleading,  since  the  opinion  of  the 
court  in  the  cases  of  Launder  and  Brookes,  and  Wiseman  and 
Cotton,  that  they  will  not  take  notice  of  the  particular  customs 
annexed  to  Gavelkind  lands,  unless  specially  pleaded. ^*^ 

Seventh, — How  dower  of  a  moiety  is  to  be  assigned. 

Mr.  Lamhard  thinks  that  this  customary  dower  differs  from 
the  common  law  in  the  manner  of  assignment ;  for  that  if  the 

'^^^  For  the  legal  import  of  this  expression  see  Commentary  on  Sec.  I,  ante  pp.  73,  74. 
^'*9  Robinson  on  Gavelkindy  p.  226,  and  the  authorities  there  cited. 


(a^onsurtutiincs;  Hanciae^  209 


wife  recover  licr  dovvcu*  at  cominoii  Inio,  she  oiif^-ht  of  neces- 
sity to  *be  endowed  l)y  metes  und  hounds ;  })nt  in  dower, 
after  tlie  cuKfo))/,  slu;  may  very  well  be  endowed  of  a  moiety, 
to  hold  in  connnon  with  the  heir  who  enjoys  the  other  lialf. 

But  this  seems  to  hokl  good  only  if  done  by  her  assent,  for 
the  law  will  well  suffer  the  heir  to  assign  dower  to  his  mother, 
to  hold  a  moiety  in  common  with  him  per  mi  et  per  tout}^^ 
But  it  would  be  otherwise  if  she  were  to  recover  her  dower 
\y^  judgment. 

And  though  consent  of  both  parties  may  take  away  the 
necessity  of  an  assignment  in  severalty,  as  well  in  dower  of  a 
third  part  as  of  a  moiety,  yet  it  is  certain  that  where  the  wife 
recovers  this  customary  dower  by  course  of  law,  the  sheriff 
ought  to  assign  it  by  metes  and  bounds  equally,  as  in  case  of 
dower  at  common  law. 

The  judgment  in  dower  of  a  moiety  of  Gavelkind  lands  is 
to  hold  to  the  widow  in  severalty  by  metes  and  bounds. ^^^ 

Eighth. — Of  waiver  of  the  customary  dower. 

We  have  seen  that  the  widow  can  only  hold  her  dower  by 
the  custom  diim  sola  et  casta  fuerit  (so  long  as  she  shall  live 
chaste  and  unmarried) .  This  restriction  has  given  rise  to  the 
question,  Whether  a  woman,  entitled  to  dower  in  Gavelkind 
lands,  may  waive  her  dower  of  a  moiety  after  the  custom,  and 
bring  her  action  to  be  endowed  of  a  third  jj art  for  life  at  com- 
mon law,  and  so  exempt  herself  from  the  danger  of  the 
customary  conditions  ? 

Thus,  in  a  claim  of  dower  of  Gavelkind  lands  in  Kent,  the 
widow  demanded  the  third  part  of  the  land  of  her  late  hus- 
band. The  heir  pleaded  that  the  custom  there  is,  that  wives 
shall  have  a  moiety  for  their  dower,  and  shall  hold  it  as  long 

150  pg^  ^i  Qf  pf,y,  fout^  I  cannot  well  make  this  intelligible  to  a  non-professional  reader 
than  by  saying  that  the  heir  and  the  dowress  hold  the  land  in  common,  each  taldng  an 
equal  moiety  of  the  profits. 

'"'  Robinson  on  Gavelkind,  i)p.  227-229. 
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as  they  live  eliaste  and  unmarried,  et  non  secundum  cursum 
commMuis  legis  [and  not  according  to  the  course  of  the  common 
law],  and  that  the  widow  had  taken  another  husband.  The 
court  held,  that  the  custom  that  wives  shall  have  the  moiety 
is  the  COMMON  law  in  kent,  and  no  other  law  runs  there. 

Again,  this  issue  was  raised.  Whether  it  was  the  custom 
of  Gavelkind,  that  if  the  husband  aliened  his  land,  the  wife 
might  demand  a  third  part  for  her  dower,  or  a  moiety  y  at  her 
election?  And  it  was  resolved,  that  the  custom  precisely 
is,  that  she  shall  have  a  moiety  ;  and  as  it  is  for  the  benefit 
of  the  tenant  of  the  freehold  \i.  e.  the  heir]  that  she  should 
have  the  moiety,  she  being  thereby  under  the  restraint  to 
hold  it  only  while  she  lives  sole  and  chaste,  she  is  bound 
by  the  custom,  and  cannot  waive  it. 

In  short,  by  the  custom  of  Gavelkind,  the  wife  shall  be 
endowed  of  a  moiety  of  such  lands  of  Gavelkind  tenure  as  her 
husband  was  seised  of  at  any  time  during  the  coverture,  but  so 
long  only  as  she  keeps  herself  sole  and  chaste ;  which  moiety 
she  cannot  waive,  and  take  her  thirds  for  life,  for  in  this  case 
consuetudo  tollit  communem  legem  (the  custom  takes  away  the 
common  law). 

The  recent  statute,  3  &  4  Wm.  IV,  c.  105,  now  regulates 
the  law  of  Dower. 

Sec.  XVI.  ^^  E  clament  auxi^  que  homme  que  prent  femme, 
que  eit  heritage  de  Gauylehend^  e  la  femme  murge  auant  luy, 
eit  le  haroun  le  meite  de  celes  terres  et  tenemenz,  tant  come  il 
SB  tient  veuers  (dont  il  morust  seisei)  saunz  estrepement,  ou 
wast,  ou  exile  fere,  le  quel  Ml  y  eit  heir  entre  eux  ou  noun, 
Et  sil  prent  femme  trestout  perde!' 

This  tenancy  by  the  curtesy  (or  the  husband's  free-bench) 
of  the  wife's  inheritance,  being  a  special,  or  particular,  custom 
annexed  to  Gavelkind  lands  in  Kent,  must  (like  the  customary 
dower)  be  specially  pleaded. 
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It  differs  from  the  liusbund's  estate  by  the  curtesy  of  Enf/land, 
both  in  quantity,  it  being  but  of  a  moiety ,  and  in  quaUty,  as  it 
is  obtained  on  more  easy  terms,  for  children  are  not  necessary 
to  entitle  to  it,  and  indeed  enjoyed  upon  different  conditions, 
it  being  liable  to  be  forfeited  by  the  marriage  of  the  tenant. 

This  being  one  of  the  most  important  customs  peculiar  to 
Kent,  we  shall,  somewhat  at  large,  endeavour  to  show — 

I.  That  the  husband  surviving  the  wife,  is,  even  after  issue 
had  between  them,  by  the  custom  of  Kent,  entitled  to  no  more 
than  a  moiety  of  her  Gavelkind  lands,  and  that  only  while  he 
lives  unmarried.     And, 

II.  That  the  custom  gives  him  the  same  advantage,  though 
he  never  had  issue  by  his  wife. 

I.  The  first  record  to  which  we  will  call  the  reader's  atten- 
tion is — 

Itin.  Kane,  21  Ed.  I,  Rot.  1,  in  dorso}^'^ — In  an  assise 
brought  by  William  Stoe  against  Robert,  son  of  Robert  de 
Thirling,  for  lands  in  Sturrey  and  Westbere,  the  tenant  pleads 
in  bar,  that  he  is  son  and  heir  of  Maud,  of  Westbere,  who  died 
seised  of  the  premises  in  question.  The  plaintiff,  in  his  re- 
pHcation,  admits  that  Maud  died  seised — 


"  Sed  dicit  quod  ipse  desponsavit 
prsedictam  Matildam,  de  qua  susci- 
ta\'it  prolem ;  ratione  cujus  prolis 
ipse  habere  debet  medietatem  totius 
tenementi  de  quo  ipsa  Matilda  obiit 
seisita,  per  consuetudinem  KancicBy 
eo  quod  tenementa  prsedicta  tenen- 
tur  in  Gavilykende,  et  in  eodem 
morari  debet  quousq'.  partitum  fue- 
rit  inter  ipsum  et  hseredem. 


"  But  lie  saith  that  he  espoused 
the  aforesaid  Maud,  of  whom  he 
begat  issue ;  by  reason  of  which 
issue  he  ought  to  have  the  moiety 
of  the  whole  tenement  of  which 
the  same  Maud  died  seised,  by  the 
custom  of  Kent,  because  the  tene- 
ments aforesaid  are  held  in  Gavel- 
kind, and  that  he  ought  to  continue 
in  the  same  until  partition  shall  be 
made  between  him  and  the  heir,  &c. 


'^2  The  Custumal  of  Kent  was  allowed  bv  the  Justices  in  Eyre  in  this  same  Iter  of 
21  Edw.  I. 
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"  Et  quia  totus  comitatiis  recor- 
datur  quod  quilibet  vir  qui  despon- 
saverit  mulierem  quse  tenementa 
habet  de  hsereditate  sua,  et  de  ipsa 
prolem  suscitaverit,  post  mortem 
ejusdem  uxoris  habere  debet  medie- 
tatem  totius  bgereditatis  ejusdem, 
tenendam  ad  terminum  vitse  suae, 
nisi  prius  aliam  duxerit  uxorem. 
Ideo  consideratum  est  quod  prse- 
dictus  TFilVus.  recuperet  seisinam 
suam  de  prsedictis  tenementis." 


"  And  because  the  loliole  county 
find  tbat  every  man  who  hath,  es- 
poused a  woman  who  has  tene- 
ments of  her  own  inheritance,  and 
hath  begotten  issue  of  her,  after 
the  death  of  the  same  wife  ought 
to  have  the  moiety  of  the  whole  of 
the  same  inheritance,  to  hold  for 
the  term  of  his  life,  unless  he  shall 
before  marry  another  wife.  There- 
fore it  is  considered  that  the  afore- 
said William  shall  recover  his  seisin 
of  the  aforesaid  tenements." 


Again,  In  eodem  Itin.  Rot.  41,  an  assise  brought 
against  Salomon,  son  of  Hugh  de  Atteseld,  wlio  pleads  non- 
tenure in  the  following  special  manner : 


"  Venit  et  dicit  quod  prsedictum 
tenementum  fuit  de  Gavelcund,  et 
quod  qusedam  Cristiatia  quondam 
uxor  sua  obiit  inde  seisita  ut  de 
feodo,  post  cujus  mortem  prsedictus 
Salomon  tenuit  tenementa  prsedicta 
per  legem  AfiglicB  [Kancia  ?  ]  quo- 
usq.'  secundam  uxorem  desponsa- 
verit,  per  quod  incontinenti  per 
consuetudinem  de  Gavelcund  foris- 
fecit  ipse  tenementa  preedicta ;  et 
liberum  tenementum  eorundem  te- 
nementorum  fuit  quarundam  Jolian- 
ncB  et  Margerice  filiarum  ipsorum 
Salomon  et  prsedictee  CristiancE,  et 
quod  CristiancE  prsedictse  Johanna 
et  Margeria  heeredes  sunt.  Inde 
dicit  quod  ipse  non  tenet." 


"  Cometh  and  sayeth  that  the 
aforesaid  tenement  was  of  Gavel- 
kind, and  that  one  Cristiana,  for- 
merly his  wife,  died  seised  thereof 
as  of  fee,  after  whose  death  the 
aforesaid  Salomon  held  the  tene- 
ments aforesaid  by  the  law  of 
England  [of  Kent  ?~\  until  he  es- 
poused a  second  wife,  whereby  im- 
mediately, by  the  custom  of  Gavel- 
kind, he  forfeited  the  tenements 
aforesaid ;  and  that  the  freehold 
of  the  same  tenements  was  of 
certain  Johanna  andMa^'gery,  daugh- 
ters of  the  same  Salomon  and  of  the 
aforesaid  Cristiana,  and  that  of  the 
aforesaid  Cristiana,  Johanna  and 
Margery  are  the  heirs.  Wherefore 
he  saith  that  he  doth  not  hold." 


And  the  jury  find  accordingly. 

Again,  In  eodem  Itin.  Rot.  70,  in  an  assise  brought  for 
lands,  part  at  common  law,  and  part  Gavelkind: 


(lonsiictutiiucjs  Eauciae* 
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"  Juratorcs  super  Kju'rainciitmii 
(licimt  ([uocrj^pniHlictii  toiicincniu 
I'ucn'uut  jus  pnu.clicta)  AUc'uc  iiuitris 
prttdicti  Johannis^  et  quondam 
uxoris  prscdicti  WilViy  de  qua  idcui 
WilVus  prolein  suscitavit,  ratione 
cujus  prolis  idem  WIW m  remausit 
iu  cisdcm  tcncnicntis  post  mortem 
pranlicta)  Alicia?,  ut  in  illis  qua? 
tcnere  debuit  per  legem  Anglia) 
(juousq'.  praidicti  Johannes,  &c. 
ipsum  injuste  disseisiverunt.  Di- 
cmit  etiam  quod  qiicedam  pars  prse- 
dictorum  tenementorum  tenetur  in 
Gavillkend,  unde  pr^edictus  WiWiis 
tantum  habere  debet  medietatem, 
secundum  consuetudinem  comitatus 
istius." 


"The  jurors  uj)on  oatli  say  that 
the  aforesaid  teuemeiits  were  the 
riglit  of  tlie  afor(;said  Alicia,  motlier 
of  the  aforesaid  John,  and  form(;r]y 
the  wife  of  the  aforesaid  William, 
of  whom  the  same  William  begat 
issue,  by  reason  of  which  issue  the 
same  William  renuuned  in  the  same 
tenements  after  the  death  of  tlie 
aforesaid  Alicia,  as  in  those  which 
he  ought  to  hold  by  the  law  of 
England,  until  the  aforesaid  John 
and  others  unjustly  disseised  him. 
Also  they  say  that  a  certain  imrt  of 
the  aforesaid  tenements  is  held  in 
Gavelkind,  wherefore  the  aforesaid 
William  ought  only  to  have  the 
moiety,  according  to  the  custom  of 
that  county." 


And  lastly,  in  an  ejectment  between  Wood  on  the  demise 
of  Walsh  and  Baker  against  Jefferies,  tried  at  the  summer 
assises  for  Kent,  in  1739,  before  the  Lord  Chief  Justice  Lee, 
it  was  found  to  be  the  custom  of  Kent  that  the  husband  who 
has  issue  by  his  wife  shall  be  tenant  by  the  curtesy  of  a 
moiety  only  of  her  Gavelkind  lands. 


II.  I  shall  proceed  to  show,  in  the  next  place,  that  the 
custom  of  Kent,  though  less  indulgent  than  the  curtesy  of 
England  to  such  husbands  as  have  issue  by  their  wives,  is  more 
favourable  than  the  common  law  to  those  that  have  none, 
giving  them  an  equal  advantage  with  the  others,  viz.,  a  moiety 
as  long  as  they  remain  unmarried.  And  though  some  of  the 
foregoing  records,  which  say  that  ratione  prolis  suscitatcB,  &c. 
tenuit,  seem  to  make  that  a  previous  qualification,  yet  they 
are  properly  explained  and  answered  by  the  following  autho- 
rities. 
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First,  the  Custumal  itself : 

"  If  a  man  take  a  wife  that  lias  inheritance  of  Gavelkind,  and  the  wife  dies 
before  him,  let  the  husband  have  the  moiety  of  those  lands  and  tenements 
whereof  she  died  seised,  so  long  as  he  holds  himself  a  widower  without  doing 
any  estrepement,  waste,  or  exile,  whether  there  were  issue  between  them  or  not ; 
and  if  he  take  another  wife,  let  him  lose  all." 

The  Cmtumal  is  supported  and  confirmed  by  the  following 
records.  Bin.  Kane.  25  Hen.  Ill,  Burga,  late  wife  of  Feter 
de  BendingSy  brings  a  writ  of  dower  against  the  prior  of  the 
Holy  Trinity  in  Canterbury.  Also  Bin.  Kane.  39  Hen.  HI, 
Rot.  26,  in  dorso.  Again,  Base.  16  Ed.  HI,  Fitzh.Aid.  129, 
and  19  Ed.  HI,  Aid.  144.  And  in  the  case  of  Bane  v. 
Johnson  and  others^  Base.  4Eliz.  C.B.  Rot.  1022,  Kane!  Co. 
Ent.  602,  it  is  pleaded  that  the  lands  are,  and  from  time  to 
the  contrary  whereof,  &c.  have  been  of  the  nature  and  tenure 
of  Gavelkind  in  the  county  of  Kent. 

"  And  that  the  husband  of  every  wife,  dying  seised  of  any  lands  or  tene- 
ments in  the  said  county  of  the  said  nature  or  tenure  in  her  demesne  as  of 
fee  simple  or  fee  tail,  according  to  the  custom  in  the  said  county  for  aU  the 
time  aforesaid  used  and  approved,  ought,  and  have  used  to  hold  and  enjoy 
the  moiety  of  all  such  lands  and  tenements  of  which  such  wife  died  seised  as 
aforesaid,  after  the  death  of  such  wife  so  dying  seised  as  aforesaid,  during 
the  life  of  such  husband,  if  such  husband  live  sole  and  unmarried.  And  that 
W;he  said  Nich.  was  and  yet  is  seised  of  the  said  moiety  with  the  appurtenances 
in  his  demesne  as  of  freehold  as  tenant  thereof  by  the  custom  aforesaid." 

By  the  custom  of  Gavelkind  a  man  shall  be  tenant  by  the 
curtesy  without  having  any  issue.  {Co.  Litt.  30  «,  111^) ;  and 
he  cites  Stat,  de  Consuetudinibus  Kaneice,  i.e.  the  Custumal. 

Tenant  by  the  curtesy  of  Kent  of  Gavelkind  lands  whether 
he  have  issue  or  no,  until  he  marry.  (Noy's  Max.  27.) 

By  the  custom  of  Kent,  if  the  wife  is  seised  of  Gavelkind 
lands,  and  dies  without  having  had  issue  by  her  husband,  he 
shaU  be  tenant  by  the  curtesy  of  half  the  lands,  so  long  as  he 
lives  unmarried ;  but  if  he  marry  again,  he  shall  forfeit  his 
estate  in  the  land.   {Mic.  22  Car.  B.R.) 
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Again,  Assisa  in  Com.  Kane,  10  Ed.  II,  in  which  tJic 
tenants  plead  that  the  husband  was  not  entitled  "  pro  eo  (juod 
non  fuit  exitus  inter  eos  "  {/or  that  there  had  not  been  issue 
betioeen  them).  To  which  the  plaintiff  replies,  that  he  is 
entitled  to  a  moiety  as  tenant  by  the  curtesy,  by  the  custom 
of  Gavelkind,  though  no  issue  had.  And  the  verdict  finds 
the  custom  accordingly  in  these  terms — 


"  Juratores  de  assensu  partium 
electi  clicimt  super  sacramentum 
suum,  quod  consuetude  de  Gavely- 
kyiidc  talis  est,  quod  quilibet  vir 
habere  debet,  post  mortem  uxoris, 
medietatem  omnium  teiTai*um  et 
tenementorum  quae  fuerunt  ipsius 
uxoris  de  bsereditate  sua,  sive  ha- 
beatur  exitics  sive  no?i,  ad  tenen- 
dum ut  liberum  tenementum  suum, 
quousq'.  ea  forisfecit,  secundum 
consuetudinem  prsedictam." 


"  The  jurors  elected  by  assent  of 
the  parties  say  upon  their  oath, 
that  the  custom  of  Gavelkind  is 
such,  that  every  husband  ought  to 
have,  after  the  death  of  his  wife, 
the  moiety  of  all  the  lands  and  tene- 
ments which  were  of  the  same  wife 
of  her  inheritance,  whether  he  should 
have  had  issue  or  tiot,  to  hold  as  his 
freehold,  until  he  hath  forfeited  it, 
according  to  the  custom  aforesaid.'* 


Tenant  by  the  curtesy,  by  this  custom^  has  no  more  power 
of  committing  waste  than  such  tenant  by  the  common  law. 

Sec.  XVII.  "  Et  si  nul  tenement  de  Gauylekend  eschete  {et 
ceo  eschete  seit  a  nul  seigneur  que  tiene  per  fee  de  hawherh^  ou 
per  seriauncye)  per  mort,  ou  per  gauelate  sicome  il  est  suthdite, 
ou  li  seit  rendu  de  son  tenant  q_ue  de  li  auant  le  tynt per  quite- 
clamauce  de  ceo  fete,  ou  seit  sa  eschete  per  gauelate  sicome  il  est 
de  suthdit  remeyne  cele  terre  as  heirs  impartable.  Et  ceo  fet 
asauoir,  la  ou  le  tenant  ensi  rendant,  mde  seruice  retent  deuers 
sey,  sauuet  nequedent  as  autres  seigneurages  fees,  fermes  e  les 
rentes  dont  les  auant  diz  tenemenz  de  Gauylekende  ensi  rendus 
auaunt  furent  charges  per  ceux,  ou  per  celuy,  que  le  changer 
poent,  ou poeyt!^ 

From  this  section  of  the  Custumal  we  learn  that  the  descent 
of  Gavelkind  lands  is  changed  in  the  hands  of  the  lord,  who 
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holds  over  by  kniglifs  service  ;  for,  by  the  Custumal,  "  if  any 
tenement  of  Gavelkind  do  escheat  to  any  lorde  which  holdeth 
by  fee  of  hawberke,  or  by  seriauncie  \i.  e.  hiiglifs  service\,  by 
death  or  by  gauelate  \cessavit\,  or  be  to  him  granted  by  his 
tenaunt,  it  shall  not  be  partible  among  the  heires  males  of 
the  lorde." 

As  we  have  seen  that  the  "right  of  primogenitm^e"  was 
unknown  to  our  Anglo-Saxon  ancestors,  it  is  an  interesting 
point  of  historical  enquiry  to  ascertain  when  and  by  what 
means  that  enormous  and  monstrous  injustice  first  acquired 
a  footing,  and  became  established  in  subjugated  England. 
And  this  necessarily  leads  us  to  the  investigation  of 

THE  EEUDAL  SYSTEM. 

"  The  '  riglit  of  primogeniture'  ^^^  first  gained  footing  in  tMs  nation  by  the 
introduction  of  military  tenures ;  it  being  convenient  for  the  service  of  tlie 
kingdom  to  preserve  the  fee  entire,  to  the  intent  that  the  tenant,  by  knights' 
service,  who  by  his  tenure  was  to  attend  the  king  in  his  wars,  might  do  it 
with  more  dignity  and  grandeur ;  and  the  choice  fell  on  the  elded  son,  as  he 
was  soonest  able  to  perform  the  duties  of  the  fee." 

Mr.  Robinson  continues ^ — 

"  It  will  be  impossible  to  settle  the  period  of  this  change  with  regard  to 
knight-service  lands,  till  the  antiquaries  are  agreed  whether  our  military 
tenures  were  in  use  with  the  Saxons,  or  were  first  introduced  amongst  us  by 
the  Conqueror." 

That  some  traces  of  the  feodal  polity  (or  of  something 
similar  to  it)  may  be  discovered  in  the  history  and  laws  of  our 
Anglo-Saxon  ancestors  we  will  not  attempt  to  deny  ;  but  our 
present  duty  is  to  enquire  when,  and  by  what  degrees,  that 
vast  and  complicated  system  of  feudal  tyranny  and  oppression, 
under  which  England  groaned  for  upwards  of  six  centuries 
after  the  Norman  Conquest,  became  so  deeply  rooted  and  so 
firmly  estabhshed,  as  to  entirely  supersede  the  Saxon  free 


^^^  Robinson  on  Gavelkind,  p.  27. 
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tenures,  except  only  in  Knit,  and  cvcni  tluini  to  make  mkw'j 
formidable  inroads. 

The  introduction  of  feudal  tenures'*'''*  into  England  by  King 
William  does  not  seem  to  have  been  effected  immediately  after 
the  Conquest,  nor  by  the  mere  arbitrary  will  and  power  of  the 
Conqueror,  but  to  have  been  gradually  established  by  the 
Norman  barons  and  others  in  such  forfeited  lands  as  they 
received  from  the  gift  of  the  Conqueror,  and  afterwards  uni- 
versally consented  to  by  the  great  council  of  the  nation  long 
after  his  title  was  established.  Indeed,  from  the  prodigious 
slaughter  of  the  English  nobility  at  the  battle  of  Hastings, 
and  the  fruitless  insurrections  of  those  who  survived,  such 
numerous  forfeitures  had  accrued,  that  he  was  able  to  reward 
his  Norman  followers  with  very  large  and  extensive  possessions. 
Their  regard  for  the  feodal  law,  under  which  they  had  long 
lived,  together  with  the  king's  recommendation  of  this  policy 
to  the  English,  as  the  best  way  to  put  themselves  on  a  military 
footing,  and  thereby  to  prevent  any  futm^e  attempts  from  the 
Continent,  were  probably  the  reasons  that  prevailed  to  effect 
its  establishment  here  by  law ;  and  though  the  time  of  this 
great  revolution  in  our  landed  property  cannot  be  ascertained 
with  exactness,  yet  there  are  some  circumstances  that  may 
lead  to  a  probable  conjecture  concerning  it ;  for  we  learn  from 
the  Saxon  Chronicle — 

"A.D.  1085.  This  year,  men  said  and  reported  as  certain,  that  Canute, 
king  of  Denmark,  the  son  of  King  Sweyn,  was  coming  hither,  and  that  he 
designed  to  conquer  this  land,  with  the  assistance  of  Eobert,  earl  of  Flanders, 
whose  daughter  he  had  married.  When  King  William,  who  was  then  in 
Normandy,  heard  this  (for  England  and  Normandy  were  both  his),  he  hastened 
hither,  with  a  larger  army  of  horse  and  foot,  from  France  and  Brittany,  than 
had  ever  arrived  in  this  land,  so  that  men  wondered  how  the  country  could 
feed  them  all.  But  the  king  billeted  the  soldiers  upon  his  subjects  through- 
out the  nation,  and  they  provided  for  them,  every  man  according  to  the  land 
that  he  possessed.     And  the  people  suffered  much  distress  this  year ;  and  the 


2  Blackstone's  Commentaries,  p.  48. 
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king  caused  the  countiy  near  the  sea  to  be  laid  waste,  that  if  his  enemies 
landed,  they  might  the  less  readily  find  any  plunder.  Afterwards,  when  he 
had  received  certain  information  that  they  had  been  stopped,  and  that  they 
would  not  be  able  to  proceed  in  this  enterprise,  he  let  part  of  his  forces  return 
to  their  own  homes,  and  he  kept  part  in  this  land  through  the  winter.  At 
midwinter  the  king  was  at  Gloucester  with  his  Witmi,  and  he  held  his  court 
there  five  days ;  and  afterwards  the  archbishop  and  clergy  held  a  synod  during 

three  days After  this  the  king  had  a  great  consultation,  and  spoke  very 

deeply  with  his  Witan  concerning  this  land,  how  it  was  held,  and  what  were 
its  tenantry.  He  then  sent  his  men  over  all  England,  into  every  shire,  and 
caused  them  to  ascertain  how  many  hundred  hides  of  land  it  contained,  and 
what  lands  the  king  possessed  therein,  what  cattle  there  were  in  the  several 
counties,  and  how  much  revenue  he  ought  to  receive  yearly  from  each.  He 
also  caused  them  to  write  down  how  much  land  belonged  to  his  archbishops, 
to  his  bishops,  his  abbats,  and  his  earls,  and,  that  I  may  be  brief,  what  pro- 
perty every  inhabitant  of  all  England  possessed  in  land  or  in  cattle,  and  how 
much  money  tliis  was  worth.  So  very  narrowly  did  he  cause  the  survey  to  be 
made,  that  there  was  not  a  single  hide,  nor  a  rood  of  land,  nor — it  is  shameful 
to  relate  that  which  he  thought  no  shame  to  do — was  there  an  ox,  or  a  cow, 
or  a  pig  passed  by,  and  that  was  not  set  down  in  the  accounts,^^^  and  then  aU 
these  writings  were  brought  to  him. 

"A.D.  1086.  This  year  the  king  wore  his  crown,  and  held  his  court  at 
Winchester,  at  Easter,  and  he  so  journeyed  forward  that  he  was  at  West- 
minster during  Pentecost,  and  there  he  dubbed  his  son  Henry  a  knight.  And 
afterwards  he  travelled  about,  so  that  he  came  to  Salisbury  at  Lammas ;  and 
his  Witan,  and  all  the  landowners  of  substance  in  England,  whose  vassals  soever 
they  were,  repaired  to  him  there,  and  they  all  submitted  to  him,  and  became 
his  men,  and  swore  oaths  of  allegiance,  that  they  would  be  faithful  to  him 
against  all  others." 

This,  therefore,  appears  to  be  the  period  of  the  introdaction 
of  the  Feudal  System  into  England ;  but  this  new  polity  seems 
not  to  have  been  imposed  by  the  Conqueror,  but  nationally 
and  freely  adopted  by  the  general  assembly  of  the  whole 
realm,  by  the  common  consent  of  the  nation.  By  thus  con- 
senting to  the  introduction  of  feodal  tenures,  our  English 


'^^  This  is  the  famous  Domesday  Book,  or  Rotulus  Wintoniae,  called  also  Liher  Wintoniae. 
At  the  end  of  it  is  the  date  Anno  millesimo  octogesimo  sexto  ab  incarnatione  Dei,  vigesimo 
vero  regni  Willelmi,  &c. 
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ancestors  probably  meant  no  more  than  to  put  the  kingdom  in 
a  state  of  defence,  by  establisliing  a  military  system,  and  to 
oblige  themselves  (hi  respect  of  their  lands)  to  maintain  the 
king's  title  and  territories  with  equal  vigour  and  fealty,  as  if 
they  had  received  their  lands  from  his  bounty,  upon  these 
express  conditions,  as  pure  proper  beneficiary  feudatories. 
But  whatever  their  meaning  was,  the  Norman  interpreters, 
skilled  in  all  the  niceties  of  the  feodal  constitutions,  and  well 
understanding  the  import  and  effect  of  the  feodal  terms,  gave 
a  very  different  construction  to  this  proceeding;  and  there- 
upon took  a  handle  to  introduce  not  only  the  rigorous 
doctrines  which  prevailed  in  the  duchy  of  Normandy,  but 
also  such  fruits  and  dependencies,  such  hardships  and  ser- 
vices, as  were  never  known  to  other  nations. ^^^ 

The  reader  who  may  desire  to  become  more  particularly 
acquainted  with  the  abstruse  learning  relating  to  feuds,  will 
do  well  to  consult  the  learned  Mr.  Charles  Butler's  Annotation 
on  Lord  Cokes  First  Institute,  or  Commentary  upon  Littleton  s 
Tenures  }^'^ 

In  this  Annotation  (191  a)  he  treats — (1st)  On  the  time 
when  feuds  may  be  supposed  to  have  been  first  established  in 
England.  (2dly)  On  the  fruits  and  incidents  of  the  feudal 
tenure.  (3dly)  On  the  feudal  polity  of  this  country  with 
respect  to  the  inheritance  and  alienation  of  land.  (4thly)  The 
order  of  succession.  (5thly)  The  absolute  and  unqualified 
property  of  the  subject  of  the  civil,  and  the  limited  and  quali- 
fied property  of  the  feudal  tenant  in  their  respective  posses- 
sions. (6thly)  The  means  by  which  some  of  the  general 
restraints  upon  the  alienation  of  real  property  introduced  by 
the  feud  have  been  removed.  (7thly)  Of  entails.  (8thly)  The 
means  by  which  the  restraints  created  by  entails  were  eluded 
or  removed.     (Othly)  Of  attachments  of  lands  for  debt,  and 


'•'^'  2  Blackst.  Comm.,  pp.  50,  51. 
^^~'   Co.  1  Inst.,  note  191  o,  Hith  edit. 
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the  prerogative  remedies  for  the  recovery  of  crown  debts. 
(lOthly)  On  testamentary  ahenation.  And  (llthly)  Of  the 
decHne  and  fall  of  the  feud  in  this  country. 

We  will  offer  a  few  remarks  upon  this  learned  Annotation. 

"  In  early  times  i\\e feudal  tenants  were  numerous.  A  con- 
siderable part,  however,  of  the  subjects  were  free  from  the 
feudal  tenures.  The  lands  held  by  them  were  called  allodial. 
The  proprietors  of  these  were  under  the  general  obligation  of 
military/  service,  and  were  subject  to  general  taxes.  Their 
particular  nature  was  chiefly  discernible  in  this,  that  they  dif- 
fered from  the  villeins  as  they  were  freemen,  and  from  the 
feudal  tenants  as  their  possessions  were,  from  the  first, 
hereditary. 

"  In  the  reign  of  the  Conqueror  the  feudal  law  was  com- 
pletely established. 

''In  a  general  sense,  military  service  and  feuds  were  known 
to  the  Saxons. 

"  Upon  the  whole,  the  most  probable  conjecture  appears  to 
be,  that  evident  traces  of  something  similar  to  the  feud  may 
be  traced  in  the  Saxon  polity — that  it  was  established,  with 
its  concomitant  appendages  of  fruits  and  services,  by  the 
Norman  barons,  in  the  possessions  which  were  parcelled  out 
among  them  by  the  Conqueror  ;  and  that  about  the  middle  of 
his  reign  it  was  formally  and  universally  established  by  law. 

''  The  grievances  and  servitudes  of  fiefs,  as  loardships,  mar- 
riages, &c.,  which  were  never  known  to  other  nations  governed 
by  the  feudal  law,  were  introduced  hy  the  Co7iqueror. 

"  Originally  fiefs  were  granted  to  be  held  at  the  will  of  the 
donor,  and  were  therefore  resumable  at  pleasure. 

"  Then  they  were  granted /or  a  year  certain. 

"  Then  for  the  life  of  the  grantee. 

''  Then  to  such  of  the  so?is  of  the  grantee  as  the  donor 
should  appoint. 
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"  Then  all  Ike  .so7is,  and,  in  default  of  sons,  the  grandsons, 
were  called  to  the  succession  of  the  fief. 

"  In  the  process  of  time  it  was  opened  to  the  fourth,  fifth, 
sixth,  and  seventh  generations. 

"  And  afterwards,  to  all  the  male  descendants  claiming 
through  males  of  the  first  grantee. 

"  And  at  last  was  suffered  to  diverge  generally  to  collaterals. 

"  In  England,  primogenitare  obtained  in  military  fiefs  as 
early  as  the  reign  of  William  the  Conqueror,  but  with  this 
qualification,  that  where  the  father  had  several  fiefs,  theprimum 
patris  feudum  only  belonged  to  the  eldest  son. 

"  In  the  reign  of  Henry  II,  primogeniture  prevailed  abso- 
lutely in  military  fiefs ;  and  in  the  reign  of  Henry  HI,  or  soon 
afterwards,  the  same  absolute  right  to  the  succession  by  primo- 
geniture obtained  in  socage  lands. 

''  A  total  exclusion  of  the  younger  sons  is,  perhaps,  peculiar 
to  JEngland!^ 

In  addition  to  homage  and  fealty,  the  tenure  by  knight's 
service  drew  after  it  these  seven  fruits  and  consequences, ^^^  as 
inseparably  incident  to  the  tenure  in  chivalry,  viz.  Aids, 
Relief,  Primer  Seisin,  Wardship,  Marriage,  Fines  for  Aliena- 
tion, and  Escheat,  all  of  which  be  of  feodal  origin. 

I.  Aids  were  principally  three ;  First,  to  ransom  the  lord's 
person,  if  taken  prisoner.  Secondly,  to  make  the  lord's 
eldest  son  a  knight.  Thirdly,  to  marry  the  lord's  eldest 
daughter. 

II.  Relief,  Belevium. — A  fine  or  composition  with  the  lord 
for  taking  up  the  estate  which  was  lapsed  or  fallen  by  the 
death  of  the  last  tenant.     A  certain  quantity  of  arms  and 


'•■*«  2  Blackst.  Comm.  63. 
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habiliments  of  war  (in  imitation  of  the  Danish  heriots),  paid  by 
the  earls,  barons,  and  vavasours  respectively  ;  and  if  the  latter 
had  no  arms,  they  should  pay  100  shillings. 

III.  Primer  Seisin. — A  feudal  burthen  only  incident  to 
the  king's  tenant  in  capite,  and  not  to  those  who  held  of 
inferior  lords — a  whole  year's  profits  of  the  land  received  by 
the  king  of  the  heir  of  his  tenant  in  capite,  who  died  seised  of 
a  knight's  fee. 

IV.  Wardship. — These  payments  were  only  due  if  the 
heir  was  of  full  age ;  but  if  he  was  under  the  age  of  twenty- 
one,  being  a  male,  or  fourteen,  being  a  female,  the  lord  was 
entitled  to  the  wardship  of  the  heir,  which  consisted  in  having 
the  custody  of  the  body  and  lands  of  such  heir,  without  any 
account  of  the  profits,  till  the  age  of  twenty-one  in  males,  and 
sixteen  in  females.  This  wardship  was  retained  by  the  lord, 
that  he  might,  out  of  the  profits,  provide  a  fit  person  to  supply 
the  infant's  service,  till  he  should  be  of  age  to  perform  them 
himself. 

V.  Maritagium.^^^ — There  was  still  another  piece  of 
authority  which  the  guardian  was  at  liberty  to  exercise  over 
his  i7}fant  wards.  The  right  of  marriage  {maritagium,  as 
contradistinguished  from  matrimonium) ,  which,  in  its  feodal 
sense,  signifies  the  power  which  the  lord  or  guardian  in 
chivalry  had  of  disposing  of  his  infant  ward  in  matrimony ; 
for  while  the  infant  was  in  ward,  the  guardian  had  the  power 
of  tendering  him  or  her  a  suitable  match,  without  disparage- 


159  a  Marriage,  '  Maritagium,^ "  says  Lord  Coke,  1  Inst.,  76  «,  "  betokeneth  not  only 
the  union  of  man  and  wife  in  marriage,  but  also,  as  in  this  place  here,  the  interest  of  the 
gardian  in  bestowing  of  a  ward  in  marriage,  which  the  law  gave  to  the  lord  ;  not  for  his 
benefit  onely,  but  that  he  should  match  him  vertuously,  and  in  a  good  family,  without 
disparagement." 
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ment  or  inequality,  which  if  the  infants  refused,  they  forfeited 
the  value  of  the  marriage  {valor em  maritagii)  to  their  guardian, 
that  is,  so  much  as  a  jury  would  assess,  or  any  one  wouk) 
bond  fide  give  to  the  guardian  for  such  an  alliance.  And  if 
the  infants  married  themselves  without  the  guardian's  con- 
sent, they  forfeited  double  the  value  [ditjMcem  valorem, 
waritagii). 

This  right  of  selling  the  ward  in  marriage,  or  else  receiving 
the  price  or  value  of  it,  is  expressly  declared  by  the  statute  of 
Merton  (a.d.  1235). 

^yProvisiones  de  Merton^  Anno  20  Hen.  III.,  Anno  Domini  123.5. 

"  Cap.  VI,    The  penalties    for   ravisliment  of  a  ward.      Forfeiture  of  mar- 
riage, or  disparagement  of  a  ward. 


*'  De  hseredibus  per  parentes,  vel 
per  alios  contra  paeem,  vi  abductis, 
vel  detentis,  sen  maritatis,  ita  pro- 
visii.  est,  q**  quicunque  laicus  inde 
convictusfueritquod  pueru.  alique  sic 
detinuerit,  abduxerit  sen  maritave- 
rit,  reddat  perdenti  valore  maritagii. 
Et  pro  delicto  corpus  ejus  capiatur 
ut  imprisonetur  donee  perdenti 
emendaverit  delictu.  si  puer  marite- 
tur;  et  praeterea  donee  domino 
regi  satisfecerit  pro  transgi'essione 
sua.  Et  hoc  de  haerede  infra  qua- 
tuordecim  annos  existen'.  De 
hasrede  ante  cum  sit  quatuordecim 
annorum,  vel  ultra,  usque  ad  ple- 
nam  aetatem,  si  se  maritaverit  sine 
licentia  domini  sui,  ut  ei  auferat 
maritagiu.  suum,  et  dominus  ejus 
offerat  ei  rationabile  maritagium 
ubi  non  disparagetur,  dominus  suus 
tunc  teneat  terra,  ejus  ultra  terminu. 
aetatis  suae,  scdicet  xxj  annorii.  per 
tantii.  tepus  quod  inde  possit  per- 


"  Of  heirs  that  be  led  away,  and 
"vvithholden,  or  married  by  their 
parents  or  by  other,  with  force, 
against  our  peace,,  thus  it  is  pro- 
vided, that  whatsoever  layman  be 
convict  thereof,  that  he  hath  so 
withholden  any  child,  led  away,  or 
married,  he  shall  yield  to  the  loser 
the  value  of  the  marriage.  And  for 
the  offence  his  body  shall  be  taken 
and  imprisoned,  until  he  hath  re- 
compensed the  loser,  if  the  child  be 
married ;  and  further,  until  he  hath 
satisfied  the  king  for  the  trespass. 
And  this  must  be  done  of  an  heir 
being  within  the  age  of  fourteen 
years.  And  touching  an  heir  be- 
ing foui'teen  years  old,  or  above, 
unto  his  full  age,  if  he  many  with- 
out licence  of  his  lord,  to  defraud 
him  of  the  marriage,  and  his  lord 
offer  him  reasonable  and  convenient 
mamage  (without  disparagement), 
then  his  lord   shall   hold  his  land 
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cipere  duplice.  valore.  maritagii,  se- 
cundu.  sestimatione.  legaliu.  hominu. 
vel  secundu.  quod  ei  pro  eode. 
maritagio  prius  fuerit  oblatum,  sine 
fraude  et  malitia,  et  secundu.  quod 
probari  poterit  in  curia  domini 
regis. 


"  Cap.  VII.  De  dominis  qui  ma- 
ritaverint  illos  quos  liabent  in 
custod'.  villanis  vel  aliis,  sicut  bur- 
gens,  ubi  disparagent',  si  talis 
liaeres  fuerit  infra  14  annos,  et  talis 
setatis  quod  consentire  non  possit 
matrimonio,  tunc,  si  parentes  con- 
querantur  de  illo  domino,  dominus 
ille  amittat  custodia.  usque  ad 
setatem  heeredis,  et  omne  commodii. 
quod  inde  perceptii.  fuerit,  con- 
vertatur  in  commodu.  ipsius  lisere- 
dis  qui  infra  setatem  est,  secundum 
disposition  em  et  provisione.  parent', 
suorii,  propter  dedecus  ei  factum. 
Si  aute.  fuerit  14  annoru.  et  ultra, 
q*^  consentire  poterit  et  tali  mari- 
tagio consenserit,  nulla  sequatur 
poena.  Si  quis  hseres  cujuscunque 
fuerit  8etatis,  pro  domino  suo  se 
noluerit  maritare,  non  compellatur 
hoc  facere,  sed  cum  ad  setate.  per- 
venerit  det  domino  suo,  et  satis- 
faciat  ei  de  tanto  quantum  inde 
percipere  posset  ab  aUquo  pro  ma- 
ritagio suo,  antequam  terra,  sua. 
recipiat,  et  hoc  sive  se  voluerit 
maritare  sive  non ;  quia  maritagiii. 
ejus  qui  infra  setatem  est,  de  mero 
jure  pertinet  ad  dominii.  feodi." 


beyond  the  term  of  his  age,  that  is 
to  say,  of  one  and  twenty  years, 
so  long  that  he  may  receive  the 
double  value  of  the  marriage,  after 
the  estimation  of  lawful  men,  or 
after  as  it  hath  been  offered  before 
to  him  for  the  same  marriage,  with- 
out fraud  or  collusion,  and  after  as 
it  may  be  proved  in  the  king's 
court. 

"Cap.  VII.  And  as  touching 
lords  which  marry  those  that  they 
have  in  ward  to  villains,  or  other,  as 
burgesses,  where  they  be  disparaged, 
if  any  such  an  heir  be  within  the 
age  of  fourteen  years,  and  of  such 
age  that  he  cannot  consent  to  mar- 
riage, then  if  his  friends  complain 
of  the  same  lord,  the  lord  shall  lose 
the  wardship  unto  the  age  of  the 
heir,  and  all  the  profit  that  thereof 
shall  be  taken  shall  be  converted  to 
the  use  of  the  heir,  being  within 
age,  after  the  disposition  and  pro- 
vision of  his  friends,  for  the  shame 
done  to  him.  But  if  he  be  fourteen 
years  and  above,  so  that  he  may  con- 
sent, and  do  consent,  to  such  mar- 
riage, no  pain  shall  follow.  If  an  heir 
(of  what  age  soever  he  be)  will  not 
marry  at  the  request  of  his  lord,  he 
shall  not  be  compelled  thereunto, 
but  when  he  cometh  to  full  age,  he 
shall  give  to  his  lord,  and  pay  him 
as  much  as  any  would  have  given 
him  for  the  maniage  before  the 
receipt  of  his  land,  and  that  whether 
he  will  marry  himself  or  not ;  for 
the  marriage  of  him  that  is  within 
age  of  meer  right  pertaineth  to  the 
lord  of  the  fee."  (Coke,  2d  Inst. 
89-92.) 
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"  This  statute  conocrniiig  dispnraf^'cmont  doth  not  cxtrmd  to  hoiros  fcmnl(;H, 
but  oncly  to  hcires  males ;  therefore  the  lorleiture  given  by  this  statute  oiiely 
extends  to  the  case  of  the  lieire  male,  but  by  other  statutes  the  disparage- 
ment of  the  heire  female  is  forbidden."  (Co.  2  fnst.  93.) 

What  fruitful  sources  of  revenue  these  wardships  and 
marriages  of  the  tenants  who  held  lands  by  knight's  service 
were  to  the  Crown,  will  appear  from  the  two  following 
instances  among  others  ;  John,  earl  of  Lincoln,  gave  Henry 
the  Third  3000  marks  to  have  the  marriage  of  Richard  de 
Clare,  for  the  benefit  of  Matilda,  his  eldest  daughter ;  and 
Simon  de  Montford  gave  the  same  king  10,000  marks  to 
have  the  custody  of  the  lands  and  heir  of  Gilbert  de  Unfran- 
ville,  with  the  heir's  marriage — a  sum  equivalent  to  a  hundred 
thousand  pounds  at  present. 

Having  in  our  commentary  upon  Section  XV  of  the 
Custumal  entered  somewhat  at  large  into  the  8axo7i  laws 
relating  to  marriage,  we  have  thought  it  right  also  to  lay 
before  the  reader  the  oppressive  restrictions  imposed  upon 
marriage  by  those  of  our  Norman  conquerors ;  and  we  cannot 
reflect,  without  astonishment,  that  such  should  have  continued 
till  the  year  1660,  which,  from  the  extermination  of  these 
feudal  oppressions,  ought  to  be  regarded  as  a  memorable  era 
in  the  history  of  our  law  and  liberty.  (2  Blackst.  Comm,  p.  71, 
n.  6.) 

VI.  Fines  for  AiiiENATiON — was  a  payment  made  to  the 
lord  whenever  the  tenant  by  knight's  service  had  occasion  to 
make  over  his  land  to  another.  The  lords  would  not  grant  a 
licence  to  their  tenant  to  aliene  without  a  fine  being  paid.  It 
should  seem,  however,  that  these  fines  were  only  exacted 
from  the  king's  tenants  in  capite,  who  were  never  able  to 
aliene  without  a  licence :  but  as  to  common  persons,  they 
were  at  liberty  by  Magna  Carta  and  the  statute  of  Quia 
emptor es  terrarum  to  aliene  the  ivhole  of  their  estate  to  be 
holden  of  the  same  lord  as  they  themselves  held  it  of  before. 
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Thus,  by  Magna  Carta,  cap. 

"  NuUus  liber  homo  det  de  cse- 
tero  amplius  alicui,  vel  vendat 
(alicui)  de  terra  sua  qiiam  ut  de 
residuo  terrse  suse  possit  sufficienter 
fieri  domino  feodi  servitium  ei  debi- 
tum  quod  pertinet  ad  feodum 
iUum." 


XXXII. 

"  No  freeman  from  lienceforth 
shall  give  or  sell  any  more  of  his 
land  but  so  that  of  the  residue  of  the 
lands  the  lord  of  the  fee  may  have 
the  service  d\ie  to  him  which  belong- 
eth  to  the  fee."   (Co.  1  Inst.  65.) 


And  by  the  statute    Quia  emptor  es  t err  arum,  18  Edw.  I, 
A.D.  1290. 


"  De  csetero  liceat  unicuique 
libero  homini  terras  suas  seu  tene- 
menta  sua,  seu  partem  inde  ad  vo- 
luntatem  suam  vendere,  ita  tamen 
quod  feoffatus  teneat  terram  illam 
seu  tenement',  illud  de  capitali 
domino  feodi  illius  per  eadem  ser- 
vitia  et  consuetudines  per  quae 
feofPator  suus  iUa  prius  tenuit." 


"  Henceforth  it  shall  be  lawful  to 
every  freeman  to  sell  at  his  own 
pleasure  his  lands  and  tenements, 
or  part  of  them,  so  that  the 
feoffee  shall  hold  the  same  lands  or 
tenements  of  the  chief  lord  of  the 
same  fee  by  such  services  and  cus- 
toms as  his  feoffor  held  before." 
(Co.  2  Inst.  500.) 


Before  the  statute  of  Quia  emptores  terrarmn  in  case 
where  the  tenure  was  of  a  common  person,  the  tenant  might 
have  made  a  feoffment  of  ^parcell  of  his  tenancy,  to  hold  of 
him ;  but  at  the  common  law  he  could  not  have  given  a 
part  of  his  tenancy  to  be  holden  of  the  lord,  for  the  tenant 
by  this  Act  could  not  divide  the  seignory  of  the  lord,  which 
was  entire.  But  the  tenant  might  have  made  a  feoffment  of 
the  wJiole  tenancy  to  be  holden  of  the  lord,  for  that  was  no 
prejudice  at  all  to  the  lord.  (Co.  2  Inst.  65.) 

As  matters  of  historical  as  well  as  of  legal  curiosity,  I 
insert  three  antient  charters  of  feoffment,  in  my  possession, 
two  of  which  are  before,  and  the  third  is  subsequent  to  the 
statute  of  Quia  emptor  es.  From  these  the  reader  will  learn 
that  before  the  statute,  lands  were  granted  to  be  holden  of 
the  feoffor,  but  after  the  statute,  of  the  chief  lord  of 
the  fee. 
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"  Vetius  Carta  Feoffaiueull 

"  Sciuut  p'sentcs  -j  futiiri  quod 
ego,  lladuU'iis,  lilius  Uicai-di  do 
Deram,  dedi  1  eonccssi  i  liac  p'senti 
carta  inea  conlimiavi  Will'o  filio 
moo  el'ico  imam  acifi  t'ro  moo,  sci- 
licet illft  acrfi  ([ufi  licmi  do  Will'o 
filio  Osb'ti  le  Fraiikelyn  in  campo 
de  Grcttewirthe,  videlicet  una  di- 
midifi  acra  in  campo  borial.  que 
iacet  sup',  la  More  ad  q'.reram  int 
t'ram  Will'i  le  Poter  1  t'ram  Niclio- 
lai  filii  Bernaldi,  i  una  dimidiam 
acra  in  campo  liaustral.  que  iacet 
ante  Crakeburne  int.  t'ram  Gilb'ti 
filii  Joh'is  i  t'ram  Hugonis  filii 
Hugonis,  liabendam  1  tenedam 
p'dicta  acram  t're  cii,  caputib3.  p'ti 
ptinetibj.  i  cu.  pasturis  p'dicto 
Vill'o  1  beredib}.  suis  ul  suis  assig- 
natis  de  me  i  lieredibus  meis  lib  ere 
•]  quiete,  bene  ^  i.  pace.  Reddendo 
inde  annuatim  ip'e  Wdl's  i  beredes 
sui  ul  sui  assignati  micJd  1  Jieredih^. 
meis  unu  par  albaru  cirotecaru 
p'cii  unius  oboli  ul  unu  obolii  ad 
Pascha  pro  omni  secular!  s'vicio  i 
demanda.  Et  ego  p'dictus  Radul- 
fus  1  beredes  mei  p'dictam  acram 
t're  cu  caputib3  p'ti  i  pasturis  adia- 
centib3  p'dicto  ViHelmo  1  beredib3. 
suis  uel  q'b3cunq.  illam  dederit 
uel  uediderit  aut  legav'it  p.  s'viciu 
p'nominatii,  cont'.  omnes  homines 
T  feminas  imp'petuii.  warentiza- 
bimus,  aq'etabimus,  i  ab  omni  secta 
cuiuscumq.  cmie  defendemus.  Pro 
hac  aute  donacione,  concessione,  -) 
p'senti s  carte  mee  cofirmatione  dedit 
michi  p'dictus  WiU's  octo  solidos 
arge'ti  p'.  manib3.  T  ut  bee  mea 
donacio,  concessio,  T   p'sentis  carte 


{Hans  date,  penes  aiietorem.) 

"  Know  all  men  present  and  to 
come,  that  I  Ralph,  the  son  of 
llichard  de  I)eram,  have  given  and 
granted,  and  by  tliis  my  present 
cliarter  have  confirmed  to  William 
my  son,  clerk,  one  acre  of  my  land, 
to  wit,  that  acre  which  I  bouglit  of 
TFilliam,  the  son  of  Oshert  le 
Frankelyn,  in  the  field  of  Grette- 
wirtJie;  videlicet,  one  half  acre  in 
the  North   Field  which   lies  upon 

the  moor  at   [ ?]  between  the 

land  of  William  le  Foter  and  the 
land  of  Nicholas,  the  son  of  Bernald^ 
and  one  half  acre  in  the  South 
Field  which  lies  before  Crakeburne, 
between  the  land  of  Gilbert,  the  son 
of  John,  and  the  land  of  Hugh,  the 
son  of  Hugh,  To  have  and  to  hold 
the  aforesaid  acre  of  land  with  the 
headlands  of  meadow  appertaining, 
and  with  the  pastui'es,  to  the  afore- 
said William  and  his  heirs,  or  to 
his  assigns  of  me  and  my  heirs, 
freely  and  quietly,  well  and  in  peace. 
Yielding  therefore  yearly  the  same 
William  and  his  heii's  or  his  assigns 
to  me  and  my  heirs,  one  pair  of 
white  gloves  of  the  price  of  one 
halfpenny,  or  one  halfpenny  at 
Easter,  in  lieu  of  all  secular  service 
and  demand.  And  I,  the  aforesaid 
Ralph  and  my  heii's,  the  aforesaid 
acre  of  land  with  the  headlands 
of  meadow  and  with  the  pastures 
adjacent,  to  the  aforesaid  William 
and  his  heirs,  or  to  whomsoever  he 
shall  give,  or  sell,  or  bequeath  it, 
by  the  service  before  named,  against 
all  men  and  women,  will  for  ever 
warrant,  acquit,  and  from  all  suit  of 
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mee  confirmatio  rate  ~\  stabiles  imp'- 
petuu  p'maneant,  lianc  cartam  si- 
gilli  mei  inp'ssione  roboraui,  Hiis 
testib  .  Jolianne  p'sona  de  Grette- 
wirthe,  Nicbolao  vicario  de  Cates- 
bye,  Galfrido  cardun  de  Karniglio, 
Gilberto  de  Grettewirtbe,  Will'o  le 
Cornvaleyz,  De  Kodestone,  et  mul- 
tis  aliis." 


court  whatsoever  will  defend.  And 
for  tbis  gift,  grant,  and  conjEinna- 
tion  of  my  present  charter  the  afore- 
said TFilliam  hath  given  unto  me 
eight  shillings  of  silver  in  hand. 
And  that  this  my  gift,  grant,  and 
confirmation  of  my  present  charter 
may  for  ever  remain  firm  and  stable, 
I  have  corroborated  this  charter 
with  the  impression  of  my  seal, 
these  being  witnesses  :  JoJm,  parson 
of  Grettewii'the,  Nicholas,  vicar  of 
Catesbye,  Geoffrey  Cardun  de  Kar- 
niglio, Gilbert  de  Grettewirthe, 
TFilliam  the  Cornishman,  De  Rode- 
stoue,  and  many  others.'* 


To  this  charter  is  appended  an  oval  seal  of  green  wax, 
bearing  a  fleur-de-lis,  with  the  legend  ''  sigil.  radvlfi.  de. 
DERAM."  scarcely  legible.  It  is  some  proof  of  the  great  anti- 
quity of  this  charter,  that  the  letter  y  is  throughout  dotted, 
as  in  Saxon — thus,  y. 

"  Fetus  Carta  Feoffamenti,  49  Hen.  Ill,  a.d.  1264. 


"  Sciant  p'sentes  ^  fut'i  q'|  ego 
Thomas  fil'.  Simonis  Aldremanni 
dedi,  concessi,  -^  h'c  p'senti  carta 
mea  conf 'mavi  Egid'.  de  Laforstalle 
unam  ac'm  -3  dimid'.  -j  tres  dey 
w'cas  t're  mee  cu  toto  bosco  sup', 
p'dcam  t'ram  crescentem  que  jacet 
in  tenui-'.  Templi,  tenend'.  1  possi- 
dend'.  de  me  1  h'dlb'^.  meis  d'co 
Egid'.  1  hedib3.  suis  vel  suis  assig- 
nat'.  seu  cuiciiq'.  p'dcam  t'ram  cu 
bosco  sup',  crescent',  dar'.  vender', 
legar'.  aut  assig'r'.  voluer't  lib'e, 
q'ete,  bene  1  in  pace  jur.  h'ditar'. 
imp'petuu.  Eaciend'.  ind.  capita- 
lib3.  d'nis  feodi  omne  s'c'lar.  s'viciii. 
ind'.   annuatim  debit'.  1  gsuetu.  et 


"  Know  all  men  present  and  to 
come,  that  1  Thomas,  sonoi Simon  the 
alderman,  have  given,  granted,  and 
by  this  my  present  charter  have  con- 
firmed to  Egidius  de  la  Forstalle  one 

acre  and  an  half  and  three (?)  of 

my  land,  with  the  entire  wood  upon 
the  aforesaid  land  growing,  which 
lies  in  the  tenure  of  the  Temple,  To 
hold  and  possess  of  me  and  my  heirs 
to  the  said  Egidius  and  his  heirs,  or 
his  assigns,  or  to  whomsoever  the 
aforesaid  land  with  the  wood  there- 
upon growing  he  will  give,  sell, 
bequeath  or  assign,  freely,  quietly, 
well  and  in  peace,  in  hereditary 
right  for  ever.     Yielding  therefore 
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m[  1  li'dibj.  mois  v'l  mcis  nssi^'tis 
ad  F.  s'ci  Mich',  uiiu  obiilum  do 
forgabid.  p'.  oin'ibj.  Et  ego  p'dc's 
Thomas  t  h'cdcs  mei  waraiitizabim* 
p'd'cam  t'rum  cu  toto  bosco  sup', 
crescent',  d'co  Kgid'.  1  h'edibj. 
sids  v'l  suis  assig'tis  T  q'b;^ciimq'. 
d'cam  t'ram  assig'r.  voluer't.  9'. 
om's  mortales  p'.  p'dcm  s'vieium 
iinp'petiiii.  p'  h'c  ante  donacone, 
gcessione  t  warantitaeone  mea  facta 
1  recordat'.  t  sigill'.  meo  tirmit'. 
munitadedit  m;  p'dcs  Egidi'.  decern 
solid',  st'lingor'.  in  g'snmiam.  anno 
coronacdis  r'.  H.  til'.  J.  r'.  xlix. 
Hiis  testibj  .Johe.  fil'.  clici,  p'po'io. 
Johe.  Paris,  Johe.  Clat'.  Eob'. 
Grumbold,  Franc'.  Cockel,  Hamoe 
de  Lawenstall,  Egid'.  1  Gilb'.  fil'. 
Hugon'.  Ti-y'tor,  Hamoe  Peade, 
Gilb'o.  Bugun,  Petr'.  dephinen- 
tune,  Simoe  c'lico  de  Cherth'.  1 
mult,  aliis." 


to  tlu!  chid"  lords  of  the  fe(;  all 
secular  service  tlicrefore  yearly  due 
and  accustomed,  and  lo  me  and  my 
heirs,  or  to  ray  assigns,  at  tlie  feastof 
St. Michael  one;  halfpcnmy  offorgabid 
forall  [services].  And  1  the  aforesaid 
Thomas  and  my  heirs  will  warrant 
the  aforesaid  land,  with  all  the  wood 
thereupon  growing,  to  the  said 
Egidlus  and  his  heirs,  or  to  his 
assigns,  and  to  whomsoever  he  will 
assign  the  said  land,  against  all 
men  for  the  aforesaid  service  for 
ever.  And  for  this  my  gift,  grant, 
and  warranty,  made  and  recorded, 
and  firmly  strengthened  with  my 
seal,  the  aforesaid  Egidius  hath 
given  to  me  ten  shillings  sterling  in 
hand,  in  the  year  of  the  coronation 
of  the  King  Hem^y,  son  of  the 
King  John,  xlix.  These  being  wit- 
nesses :  John,  son  of  the  clerk,  pre- 
fect, John  Paris,  John  Claf., 
Robert  Gr^umbold,  Francis  Cockel, 
Hamon  de  Lawenstall,  JEgidius  and 
Gilbert,  the  sons  of  Hugh  Try  tor, 
Hamon  Peade,  Gilbert  Bugun, 
Peter  dephinentune,  Simon  the  clerk 
of  Chartham,  and  many  others." 

To  this  charter  was  also  appended  an  oval  seal  of  green 
wax,  bearing   a   fleur-de-lis,    with   the   legend    "  s.  thome. 

FIL...    MON../' 


"  Vetus  Carta  Feoffamenti, 

**  Sciant  presentes  t  fut'i  q**.  ego 
Thom's  Eiehemeuth  de  p'oehia  de 
Heme  dedi,  concessi,  l  hae  present! 
carta  mea  eonfirmavi  d'no  Johi. 
Flemyng  rectori  eccl'ie  de  Whit- 
staple  1  Rico.  Maydewell  una 
placea    cu    domibj.     sup'edificatis 


27  Edw.  Ill,  A.D.  1353. 

' '  Know  all  men  present  andto  come, 
that  I,  Thomas  Fichemeuth,  of  the 
parish  of  Heme,  have  given,  granted, 
and  by  this  my  present  charter  have 
confirmed  to  Master  John  Flemyng, 
rector  of  the  church  of  Whitstaple, 
and  Richard  Maydewell,  one  place 
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1  una  acra  t're  ar'bil'.  adiacente  que 
quonda  fuerut  Hamonis  Symon  in 
p'ocli'  de  Whitstaple  ap'd  Cutte- 
perestrode  que  quide  acr'.  iacet 
inf.  tra.  h'ed'.  Hamonis  Symon  v's. 
east  1  tra  h'ed'  Will' mi  Eeynoldv'. 
south  ^  t'ra  Will'mi  Attechirche 
v's.  west,  h'nd'.  i  tenend'.  predic- 
tam  placea  cu  domib^.  sup'edifi- 
catis  T  una  acra  t're  arabil'  adia- 
cent'  cii  p'tinenciis  predictis  dn5 
Joh'ni  riemmyng  T  Ric'o  Maide- 
well  he'dibj.  t  assig'tis  suis  de 
capitalib-^  d'nis  feodi  illius  p'.  ser- 
vicia  inde  debita  1  de  iure  consueta. 
Et  ego  V.'  pred'cus  Thorn's  Fiche- 
meuth  -j  heredes  mei  predictam 
placea  cii  domib^.  sup'edificatis  ^ 
una  acram  t're  arabil'.  adiacent'. 
cii  p'tinenciis  ut  predictum  est,  pre- 
dictis d'no  Johi  Flemmyng  l  Eico 
Maydewell  he'dib^.  ■)  assig'tis  suis 
con.  om's  gentes  warrantizabim'. 
imp'petuu.  In  cui'  ri'.  testioniu 
huic  pr'senti  carte  sigillii  meii 
apposui.  Dat'.  ap'd  Whitstaple 
die  See  Agnetis  vg'.  i  mart',  anno 
regni  regis  Edwardi  filii  regis 
Edwardi  tcii.  a  conquestu  vicesimo 
septimo.  Hiis  testib?  Thoma  Hacon- 
blen,  Johne  Eals,  Will'mo  Cutte- 
pere,  Will'mo  Jurdon,  Joh'ne  Eul- 
sung,  Will'mo  Sp'ingeth,  Will'mo 
Stevene,  T  aliis." 


with  the  houses  thereon  erected, 
and  one  acre  of  arable  land  adjoin- 
ing, which  were  formerly  [the  estate] 
of  Hamon  Symon,  in  the  parish  of 
WJiitstaple  at  Cuttejperedrode^  which 
same  acre  lies  between  the  land 
of  the  heirs  of  Hamon  Symon 
towards  the  east,  and  the  land  of 
the  heirs  of  William  Reynold  to- 
wards the  south,  and  the  land  of 
William  Attechirche  towards  the 
west,  To  have  and  to  hold  the  afore- 
said place,  with  the  houses  thereon 
erected,  and  one  acre  of  arable  land 
adjoining,  with  the  appurtenances, 
to  the  aforesaid  Master  John  Flem- 
myng and  Richard  Maydewell,  their 
heirs  and  assigns,  of  the  chief  lords 
of  the  same  fee,  by  the  services 
therefore  due,  and  of  right  accus- 
tomed. And  I,  truly,  the  aforesaid 
Thomas  Fichemeuth,  and  my  heirs 
the  aforesaid  place,  with  the  houses 
thereon  erected,  and  one  acre  of 
arable  land  adjoining,  with  the  ap- 
purtenances as  is  aforesaid,  to  the 
aforesaid  Master  John  Flemmyng 
and  Richard  Maydewell,  their  heirs 
and  assigns,  against  all  people  will 
warrant  for  ever.  In  testimony 
whereof,  to  this  present  charter  I 
have  placed  my  seal.  Dated  at 
Whitstaple,  on  the  day  of  Saint 
Agnes,  virgin  and  martyr,  in  the 
twenty-seventh  year  of  the  reign  of 
King  Edward  (the  son  of  King 
Edward')  the  third  from  the  Con- 
quest. These  being  witnesses  : 
Thom,as  Haconhlen,  John  Eals, 
William  Cuttepere,  Wiliam  Jurdon, 
John  Eulsung,  William  SpHngeth, 
William  Stevene,  and  others." 
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VII.  EscriEAT — wliicli  is  the  (Ictormination  of  tho  tcnuro, 
or  the  (lissohition  of  tlie  mutual  bond  between  the  lord  and 
tenant,  from  the  extinction  of  the  blood  of  tlie  latter,  by 
either  natural  or  civil  means,  if  he  died  without  heirs  of  his 
blood,  or  if  his  blood  was  corrupted  and  stained  by  com- 
mission of  treason  or  felony,  whereby  every  inheritable  quality 
was  entirely  blotted  out  and  abolished.  In  such  cases  the 
land  escheated  or  fell  back  to  the  lord  of  the  fee  ;  that  is, 
the  tenure  was  determined  by  breach  of  the  original  condition, 
expressed  or  implied,  in  the  feodal  donation. 

These  were  the  principal  qualities,  fruits,  and  consequences 
of  the  tenure  by  hniglifs  service — a  tenure  by  which  the 
greatest  part  of  the  lands  in  this  kingdom  were  holden,  and 
that  principally  of  the  king  in  cwpite,  till  the  middle  of  the 
seventeenth  century,  at  which  time,  by  the  degenerating  of 
knight's  service,  or  personal  military  duty,  into  escuage,  or 
pecuniary  assessments,  all  the  advantages  of  the  feodal 
constitution  were  destroyed,  and  nothing  but  the  hardships 
remained. 

We  have  said  {ante  p.  216)  that  "the  feodal  polity,  after 
the  Norman  Conquest,  became  so  deeply  rooted,  and  so  firmly 
established,  as  to  entirely  supersede  the  Saxon  free  tenures, 
except  only  in  Kent,  and  even  there  to  make  very  formidable 
inroads."  But  before  we  call  attention  to  the  struggle  for  the 
ascendancy,  which  took  place  in  Kent  between  the  two  rival 
systems  of  tenures,  we  will  take  a  closer  view  of  the  degraded 
state  of  tyranny,  oppression,  and  slavery  under  which  all 
classes  of  the  people  groaned,  during  the  ascendancy  of  the 
feodal  polity  in  England. 

And,  first,  as  to  those  who  held  per  servitium  militare — 
by  knight  service  tenure. 
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The  families  of  all  our  nobility  and  gentry^^^  groaned  under 
the  intolerable  burthens  which  (in  consequence  of  the  fiction 
adopted  after  the  Conquest)  were  introduced  and  laid  upon 
them  by  the  subtlety  and  finesse  of  the  Norman  lawyers ; 
for,  besides  the  scutages  to  which  they  were  liable,  in  defect 
of  personal  attendance,  they  might  be  called  upon  by  the 
kino*  or  lord  paramount  for  aids  whenever  his  eldest  son  was 
to  be  hniglded,  or  his  eldest  daughter  married,  not  to  forget 
the  ransom  of  his  own  person.  The  heir,  on  the  death  of  his 
ancestor,  if  of  full  age,  was  plundered  of  the  first  emoluments 
arising  from  his  inheritance,  by  way  of  relief  and  primer 
seisin ;  and,  if  under  age,  of  the  whole  of  his  estate  during 
infancy.  And  then,  when  he  came  to  his  own,  after  he  was 
out  of  wardship y  his  woods  decayed,  houses  fallen  down, 
stock  wasted  and  gone,  lands  let  forth  and  ploughed  to  be 
barren,  to  reduce  him  still  further,  he  was  yet  to  pay  half  a 
year's  profits  as  a  fine  for  suing  out  his  livery,  and  also  the 
price  or  value  of  his  marriage,  if  he  refused  such  wife  as  his 
lord  and  guardian  had  bartered  for  and  imposed  upon  him ; 
or  twice  that  value,  if  he  married  another  woman.  Add  to 
this,  the  untimely  and  expensive  honour  of  knigJdhood,  to 
make  his  poverty  more  completely  splendid.  And  when,  by 
these  deductions,  his  fortune  was  so  shattered  and  ruined, 
that  perhaps  he  was  obliged  to  sell  his  patrimony,  he  had 
not  even  that  poor  privilege  allowed  him,  without  paying  an 
exorbitant  fine  for  a  licence  of  alienation. 

Such,  and  so  disastrous,  was  the  condition  to  which  those 
who  held  in  capite,  and  by  hiigJifs  service,  were  reduced 
under  the  feodal  polity. 


160  2  Blackst.  Comm.,  p.  76. 
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Wc  will  now  take  a  cursory  view  of  the  deplorable  state  of 
the  peop/c,  uiuler  the  same  system,  from  the  Saxo//,  Chronicle  : 


A.D.  1137.  Y)\\  jiepe  pji 
\fi  km^;  Scephne  opeji  j-ae  to 
Nojimanbi.  ^  ]?eji  pej*  unbep- 
paii7;en.  pojiSi  •])  hi  penben  -p 
he  j'culbe  ben  aljuic  alj-e  J>e 
eom  pej\  •;}  pop  he  habbe  jet 
hij'  tjiej'op.  ac  he  tobelb  it  ^ 
j'catepeb  j-otlice.  GOicel  habbe 
Denpi  kinj  jabepeb  jolb  ^ 
jyluep.  anb  na  job  ne  bibe  me 
pop  hip  j-aule  ]7ap  op.  Da  J>e 
kinj  Stephne  to  Gnjla-lanb 
com  ]?a  macob  he  hi]*  jabepmj 
aet  Oxenepopb.  ^  ]7ap  he  nam 
j?e  bij'cop  Rojep  op  8epej'-bepi. 
■;)  Alexanbep  bij'cop  op  Lin- 
coln ^  te  Canceleji  Rojep  hije 
neuep.  ^  bibe  aelle  in  ppijun. 
til  hi  japen  up  hepe  cajtle]-. 
Da  )?e  j'mkej'  unbepjseton  ^a 
he  milbe  man  paj-  ^  popte  "j  job. 
^  na  jujnce  ne  bibe.  J7a  biben 
hi  alle  punbep.  )^i  habben  him 
manpeb  makebanb  a^ej-j-popen. 
ac  hi  nan  tpeii^e  ne  holben 
alle  he  paepon  pop  j-popen. 
^  hepe  tpeo^ep  poplopen.  pop 
aeupie  pice  man  hip  cajtlej- 
makebe  anb  ajsenep  him  heol- 
ben.  anb  pylben  )?e  lanb  pull 
op  captlej*.  1^1  puencten  pui^e 
)7e  ppecce  men  op  J?e  lanb  mib 
cajrel-peopcep.  ]7a  )7e  captlep 
papen  makeb.  j^a  pylben  hi  mib 
beoulej'  anb  yuele  men.  Da 
namen  hi  J7a  men  )7e  hi  penben 


"A.D.  1137.  This  year  Kiii^^ 
Steplion  went  over  sea  to  Nor- 
mandy, and  lie  was  received  tliero 
because  it  was  expected  that  lie 
woukl  be  altogether  like  his  uncle, 
and  because  he  had  gotten  posses- 
sion of  his  treasure,  but  this  he 
distributed  and  scattered  foolishly. 
King  Henry  had  gathered  together 
much  gold  and  silver,  yet  did  he  no 
good  for  his  soul's  sake  with  the 
same.  When  King  Stephen  came 
to  England,  he  held  an  assembly  at 
Oxford,  and  there  he  seized  Eoger, 
bishop  of  Salisbury,  and  Alexander, 
bishop  of  Lincohi,  and  Roger  the 
chancellor,  his  nephew,  and  he  kept 
them  aU  in  prison  till  they  gave  up 
their  castles.  When  the  traitors 
perceived  that  he  was  a  mild  man, 
and  a  soft,  and  a  good,  and  that  he 
did  not  enforce  justice,  they  did  aU 
wonder.  They  had  done  homage 
to  him,  and  sworn  oaths,  but  they 
no  faith  kept.  All  became  for- 
sworn, and  broke  their  allegiance; 
for  eveiy  rich  man  built  his  castles, 
and  defended  them  against  him, 
and  they  filled  the  land  full  of 
castles.  They  greatly  oppressed 
the  wretched  people,  by  making 
them  work  at  these  castles,  and 
when  the  castles  were  finished,  they 
filled    them    with    devils    and  evil 
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f  am  50b  hefben.  ba'Se  be 
mhtej-.  anb  be  baeiej-  cajilmen 
^  pimmen.  anb  biben  beom  in 
pjiij'un  epceji  jolb  anb  jyluep. 
■J  pineb  heom  untellenblice 
pinmj  }:oji  ne  paepen  naeupe 
nan  maptypp  j'pa  pmeb  alj^e  hi 
paepon.  (Xe  henjeb  up  bi  ]?e 
pec  anb  j^mokeb  heom  mib 
pul  ]-moke.  me  henjeb  bi  )?e 
j?umbe]'.  o^ep  bi  J^e  hepeb.  ^j 
henjen  bpymjep  on  hep  pet. 
OOe  bibe  cnocteb  j-cpenjej- 
abuton  hepe  haeueb.  ^  uupy- 
Sen  CO  f  ic  jaebe  co  )?  haepnep. 
1^1  biben  heom  m  quapcerne 
]7ap  nabjiep  ^  jnakej-  •;]  pabej- 
paepon  mne.  ^  bpapen  heom 
j'pa.  Sume  hi  biben  m  cpucet- 
hup.  ^  ip  m  an  cej'Ce  f  pap 
pcopc  "J  napeu.  "^  unbep.  ^ 
bibe  j'caeppe  ptanep  ]?ep  mne. 
J  }7pen5be  ]?e  man  |7a3p  mne. 
f  hi  bpaecon  alle  pe  hme]\  In 
mam  op  j^e  cajrlep  paepon  lop 
^  5pim.  "p  paepon  j-achencejep  f 
cpa  o^ep  J7pe  men  habben  onoh 
CO  baepon  onne.  f  pap  ppa 
maced  f  ly  paepCneb  co  an 
beom.  "3)  biben  an  j'caepp  ipen 
abucon  'pa.  mannep  }7pote  "^  hip 
halj\  "p  he  ne  mihte  nopibep- 
papbej'  ne  piccen.  ne  hen.  ne 
jiepen  oc  baepon  al  f  ipen. 
OOani  pnj'en  hi  bpapen  mib 
hunjaep.  J  ne  canne.  ^  ne 
mai  cellen  alle  )?e  punbej-. 
ne  alle  ]?e  pinej-  f  hi  biben 
ppecce  men  on  pip   lanb.  j   f 


meii.  Then  they  took  those  whom 
they  suspected  to  have  any  goods, 
by  night  and  by  day,  seizing  both 
men  and  women,  and  they  put  them 
in  prison  for  their  gold  and  silver, 
and  tortm'ed  them  with  pains  un- 
speakable, for  never  were  any  mar- 
tyrs toi-mented  as  these  were.  They 
hung  some  up  by  their  feet,  and 
smoked  them  with  foul  smoke. 
Some  by  their  thumbs,  or  by  their 
head,  and  they  hung  bm'ning  things 
on  theh  feet.  They  put  a  knotted 
string  about  their  heads,  and  twisted 
it  till  it  went  into  the  brain.  They 
put  them  into  dungeons  wherein 
were  adders,  and  snakes,  and  toads, 
and  thus  wore  them  out.  Some 
they  put  into  a  crucet-house,  that  is, 
into  a  chest  that  was  short  and 
narrow,  and  not  deep ;  and  they  put 
sharp  stones  in  it,  and  crushed  the 
man  therein,  so  that  they  broke  aU 
his  limbs.  There  were  hateful  and 
grim  things  called  '  sachenteges'  in 
many  of  the  castles,  and  which  two 
or  three  men  had  enough  to  do  to 
cany.  The  '  sachentege'  was  made 
thus  :  it  was  fastened  to  a  beam, 
having  a  sharp  iron  to  go  round  a 
man's  throat  and  neck,  so  that  he 
might  no  ways  sit,  nor  He,  nor 
sleep,  but  that  he  must  bear  all  the 
iron.  Many  thousands  they  ex- 
hausted mth  hunger.  I  cannot 
and  I  may  not  tell  of  all  the  wounds 
and  all  the  tortures  that  they  in- 
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laj'Cehe     J)a     xix     piiicjie     j)ilc 
8te}:hne   j)aj'  kinT;.   ^  aeupe  ic 
paj*    uuepj-e   anh    uuejije.     I^i 
laeiben   jaeilbaj-    on    )?e    cunej- 
aeupeu  pile.  "^  clepeben  ic  ten- 
j'ejne.    j?a  ];e   ])jiecce    men   ne 
habben  nan  mojie  to  jiuen.  pn 
jiaeueben  hi   anb  bjienbon  alle 
J>e  cunep.  f  pel  ]>u  militep  papen 
all    abaeij*    pajie     j'culbejt:     J;u 
neupe     pinben    man    m    cune 
pitcenbe.    ne   lanb    Cileb.    Da 
paj-  copn  baepe.  ^  plec.  j  caepe. 
^  butepe  pop  nan  ne  y2&y  o  J?e 
lanb.   Ppecce  men  jrupuen  op 
hun^aep.   jume  jeben  on  aelmej- 
I?   papen   j'um   pile  pice   men. 
pum  plujen  uc  op  lanbe.    pep 
naeupe   jaet     mape    ppecceheb 
on  lanb.  ne  naeupe  he^en  men 
pepj-e  ne  biben  |7an  hi  biben. 
poji  ouep  pi^on  ne  pop-bapen 
hi    nou^ep    cipce.    ne    cyjice- 
laepb.  oc  nam  al  J^e  50b  f  J^ap 
mne  pap.  3  bpenben  jy^en  pe 
cypce  ^  alcejaebepe.    Ne  hi  ne 
pop-bapen   bipcopep    lanb.    ne 
abbote]'.  ne  ppeoj'Cep.  ac  paeue- 
ben    munecep.    -]    clepekep.    ^ 
seupic     man     o^ep    J?e     ouep 
myhce.    Dip  cpa  men  o^ep  ];pe 
com  an  pibenb  to  an  tun.  al  ye 
tunpcipe     plujaen     pop    heom 
penben  f  hi  paepon  paeuepe]\ 
De  bipcopep  ^  lepeb  men  heom 
cuppebe    aeupe.    oc    pap  heom 
naht  )7ap  op.  pop  hi  paejion  all 
pop-cupjaeb    ^    poji-jpopen,    '^ 
poji-lopen.    paej-  jae  me  tilebe. 


(lictcd  upon   llio   wrctcliod   men   of 
this  land.     And  this  stato  of  tilings 
lasted  the  xix  years  that  Stoplicn 
was  king^,  and  ever  grew  worse  and 
worse.     They  were  continually  levy- 
ing an   exaction   fi'om   the  towns, 
which  they   called    'tcnserie,'   and 
when  the  miserable  iniiabitants  liad 
no   more  to  give,  then   plundered 
they  and  burnt  all   the  towns,   so 
that   well    mightest    thou   walk  a 
whole    day's     journey,    nor     ever 
shouldest  thou  find  a  man  seated 
in  a  town,  or  its  lands  tilled.     Then 
was  corn  dear,  and  flesh,  and  cheese, 
and  butter,  for  there  was  none  in 
the  land.      Wretched  men  starved 
mth  hunger.     Some  lived  on  alms, 
who  had  been  erewhile  rich.     Some 
fled  the  countiy.     Never  was  there 
more    misery,     and    never     acted 
heathens    worse    than    these.      At 
length  they  spared  neither  church 
nor  churchyard;  but  they  took  all 
that  was  valuable  therein,  and  then 
burned  the  chui'ch  and  all  together. 
Neither  did  they  spare  the  lands  of 
bishops,    nor    of    abbats,    nor    of 
priests ;  but  they  robbed  the  monks 
and  the  clergy,  and  eveiy  man  plun- 
dered his  neighbour  as  much  as  he 
could.     If  two  or  three  men  came 
riding  to  a  town,  all  the  toAvnship 
fled  before  them,  and  thought  that 
they    were   robbers.     The   bishops 
and  clergy  Avere  ever  cursing  them, 
but  this  to  them  was  nothing,  for 
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J7e  eji^e  ne  baji  nan  cojm.  pop 
]}e  lanb  yay  all  popbon  mib 
j'uilce  baebej-,  ^  hi  j-aeben  open- 
lice  f  Epij'C  j'lep.  ^  hij-  hale- 
chen.  8mlc  ^  mape  ]?anne  pe 
cunnen  ysem.  pe  J?olenben  xix 
pmcpe  pop  upe  jmnep. 


they  were  all  accursed,  and  forsworn, 
and  reprobate.  The  earth  bare  no 
corn ;  you  might  as  weU  have  tilled 
the  sea,  for  the  land  was  all  rained 
by  such  deeds,  and  it  was  said 
openly  that  Christ  and  his  saints 
slept.  These  things,  and  more  than 
we  can  say,  did  we  suffer  dming 
XIX  years,  because  of  our  sins." 

A  slavery  so  complicated  and  so  extensive  as  this  called 
aloud  for  a  remedy  in  a  nation  that  boasted  of  its  freedom. 
Some  steps  were  taken  in  this  direction  in  the  reign  of  King- 
James  the  First.  But  in  the  Civil  Wars  which  followed  in 
that  of  his  son,  King  Charles  the  First,  the  system  was  shaken 
to  its  centre ;  and  at  length,  upon  the  restoration  of  King 
Charles  the  Second,  the  military  tenures,  with  all  their  heavy 
appendages  (having  during  the  usurpation  been  discontinued), 
were  destroyed  at  one  blow  by  the  statute  12  Car,  II,  cap.  24  ; 
a  statute  (says  Blackstone,  2  Comm.,  p.  77)  which  was  a 
greater  acquisition  to  the  civil  property  of  this  kingdom  than 
even  Magna  Carta  itself,  since  that  only  pruned  the  luxuriances 
that  had  grown  out  of  the  military  tenm^es,  and  thereby  pre- 
served them  in  vigour ;  but  the  statute  of  King  Charles 
extirpated  the  whole,  and  demolished  both  root  and  branches. 

This  important  statute,  which  is  intituled  "  An  Act  for 
taking  away  the  Comi  of  Wards  and  Liveries,  and  Teniu'es  in 
Capite,  and  by  Knights'  Service  and  Purveyance,  and  for 
settling  a  Revenue  upon  his  Majesty  in  lieu  thereof,"  is  in- 
troduced by  the  following  preamble  : 

"  Whereas  it  hath  been  found  by  former  experience  that  the  courts  of  wards 
and  liveries,  and  tenures  by  knights'  service,  either  of  the  king  or  others,  or 
by  knights'  service  'm  capite,  or  socage  in  capite  of  the  king,  and  the  consequents 
upon  the  same,  have  been  much  more  burthensome,  grievous,  and  prejudicial 
to  the  kingdom,  than  they  have  been  beneficial  to  the  king.  And  whereas, 
since  the  intermission  of  the  said  court,  which  hav(^  been  from  the  24^th  day  of 
February,  which  was  in  the  year  of  our  Lord  1615,  many  persons  have,  by 
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will  and  othorwiso,  made  disposal  of  tluMr  lands  ii(;ld  by  knif^hts'  scrvino, 
vvlu'i'ciipou  divers  ([ucslions  iiii{i;lil  possibly  arise,  unless  sojue  seasonable 
remedy  be  taken  to  prevent  the  same." 

The  statute  then  enacts — 

"  That  the  court  of  wards  and  liveries,  and  all  wardships,  liveries,  primer 
seisins,  and  ousterlemains,  values  and  forfi;itures  of  marriages,  by  reason  of 
any  tenure  of  the  king's  majesty,  or  of  any  other  by  knights'  serviee,  and  all 
mean  rates,  and  all  other  gifts,  grants,  charges  incident  or  arising  for  or  by 
reason  of  wardshi})s,  liveries,  primer  seisins,  or  ousterlemains,  be  taken  away 
and  discharged,  and  are  hereby  enacted  to  be  taken  away  and  discharged,  from 
the  said  24th  day  of  February,  1645.     And  that  all  fines   for  alienations, 
seizures  and  pardons  for  alienations,  tenure  by  homage,  and  all  charges  inci- 
dent or  arising  for  or  by  reason  of  wardship,  livery,  piimer  seisin,  or  ousterle- 
main,  or  tenure  by  knights'  service,  escuage,  and  also  aid  pur  file  marrier,  and 
pur  fair  fitz  cMvalier,  and  all  other  charges  incident  thereunto,  be  likewise 
taken  away  and  discharged,  from  the  said  24th  day  of  Febiiiary,  1645.     And 
that  all  tenures  by  knights'  service  of  the  king,  or  of  any  other  person,  and  by 
knights'  service  in  capite,  and  by  socage  in  capite  of  the  king,  and  the  fruits 
and  consequents  thereof,  happened,  or  which  shall  or  may  hereafter  happen,  or 
arise  thereupon  or  thereby,  be  taken  away  and  discharged.  And  aU  tenui'es  of 
any  honors,  manors,  lands,  tenements,  or  hereditaments,  or  any  estate  of  any 
inheritance  at  the  common  law,  held  either  of  the  king,  or  of  any  other  person 
or  persons,  bodies  politic  or  corporate,  are  hereby  enacted  to  be  twned  into 
free  and  common  socage  to  all  intents  and  purposes,  from  the  said  24th  day  of 
FebiTiary,  1645,  and  shall  be  so  construed,  adjudged,  and  deemed  to  be  from 
the  said  24th  day  of  Februaiy,  1645,  and  for  ever  thereafter  ^wn?ec?  into  free 
and  common  socage.     And  that  the  same  shall  for  ever  hereafter  stand  and  be 
discharged  of  all  tenm'e  by  homage  escuage,  voyages  royal  and  charges  for  the 
same,  wardships  incident  to  tenure  by  knights'  serviee,  and  values  and  for- 
feitures of  marriage,  and  all  other  charges  incident  to  tenure  by  knights' 
service,  and  of  and  from  aide  pur  file  marrier,  and  aide  pur  fair  fitz  cJdvalier.'" 

The  same  statute  also  enacts,  that  all  tenures  to  be  created 
by  the  king  hereafter  shall  be  free  and  common  socage ;  but 
that  the  Act  shall  not  take  away  any  rents  certam,  heriots,  or 
suits  of  court  incident  to  any  former  tenure  thereby  taken 
away,  or  altered,  or  other  services  incident  to  tenure  in  com- 
mon socage,  due  to  the  king,  or  mean  lords,  or  other  private 
person,  or  the  fealty  and  distresses  incident  thereto;  and 
that  such  relief  shall  be  paid  in  respect  of  such  rents  as  is  paid 
in  case  of  a  death  of  a  tenant  in  common  socage. 
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The  statute  also  preserves  fines  for  alienations  by  particular 
customs  of  manors,  tenures  in  frmih-almoign,  tenure  by  copy 
or  court-roll,  and  services  incident  thereto,  and  the  honorary 
services  of  grand  serjeanty,  other  than  wardship,  marriage, 
value  of  forfeiture  of  marriage,  escuage,  voyages  royal,  and 
other  charges  incident  to  tenure  by  knights'  service,  aide  pur 
fair  jitz  cliivalier,  and  aide  pur  file  marrier. 

By  this  statute  also  parents  may,  by  deed  or  v\^ill,  dispose  of 
the  custody  of  children  during  their  minority ;  and  the  guar- 
dian shall  have  the  like  custody  of  their  real  and  personal 
estate  as  guardian  in  common  socage. 

We  have  thus  laid  before  the  reader  a  succinct  account  of 
the  rise  and  progress,  of  the  decline  and  fall,  of  the  feodal 
polity  in  England.  We  cannot,  however,  quite  agree  with  the 
learned  Commentator  on  the  Laws  of  England,  that  the  statute 
of  King  Charles  the  Second  extirpated  "  all  the  heavy  ap- 
pendages, and  demolished  the  whole  si/stem  of  military  tenures, 
both  root  and  branch."  Did  it  not  occur  to  that  most  learned 
author,  that  the  unnatural  law  of  primogeniture  (which  still 
prevails  throughout  England,  except  Kent)  took  its  rise  from 
the  feodal  polity  alone,  and  was  unknown  to  all  the  nations  of 
antiquity  ? — that  Gavelkind,  or  the  partible  course  of  descent, 
on  the  contrary,  is  derived  from  the  universal  law  of  the 
whole  world  ? — that  antiently,  all  the  children,  being  equally 
near  in  blood,  and  entitled  to  the  same  affection  and  support 
from  their  parents,  partook  alike  of  the  possessions  descending 
from  them  ? — that  this  custom  of  partible  descents,  with 
certain  modifications,  prevailed  universally  ^^^  among  the  Jews, 
the  Greeks,  the  Romans,  the  antient  Britons,  in  Italy,  Erance, 
Jersey,  Scotland,  Ireland,  and  among  the  antient  Germans  ? — 
(as  appears  by  Tacitus  de  Morihus  German) 


'•^^  Robinson  on  Gavelkind,  ch.  2,  p.  10-38. 
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"  TTan'odos  surcoasorosq'.  sui 
cuiq'.  libcri,  ct  nulimn  icstuinontum. 
8i  lihcri  iion  sunt,  proximus  gradus 
in  possessiono,  fratres,  patrui,  avun- 
culi." 


"  Evory  ono*s  nliildrcn  arc  liis 
heirs  and  successors,  and  no  testa- 
ment. If  there  are  no  cliildren, 
the  next  in  degi'cc  take  tlio  in- 
heritance, brothers,  cousins,  uncles." 


— And  that  it  still  continues  in  Kent,  and  has  prevailed 
there  from  the  earliest  establishment  of  the  Anglo-Saxons  in 
Britain  ? — Did  it  not  occur  to  the  learned  Commentator  that 
the  right  of  primof/eniture  was  merely  introduced  by  the 
feudists  to  preserve  the  fee  entire,  to  the  intent  that  the 
tenant  by  knight's  service,  who  by  his  tenure  was  to  attend 
the  king  in  his  wars,  might  do  it  with  more  dignity  and 
grandem'? — that,  upon  the  abolition  of  'voyages  royal'  and 
the  other  feodal  burthens,  this  unnatural  excrescence  ought, 
upon  the  legal  maxim  '  cessante  causa  cessabit  effectuSy  to  have 
ceased  also  ? — And  that  upon  the  conversion  of  the  military 
tenures  into  free  and  common  socage,  the  antient  right  of  in- 
heritance and  descent  should  have  been  restored  to  the  people  ? 
There  is  no  reason  ^\i^  priinogeniture — the  last  remaining 
badge  of  our  slavery — the  last  relic  of  Norman  tyranny  and 
usurpation — should  be  permitted  still  to  press  upon  the 
great  body  of  the  people.  The  usual  argument  advanced  in 
favour  of  its  continuance,  since  the  object  of  its  creation  has 
ceased,  is,  that  it  tends  to  maintain  the  dignity  of  the  nobility 
and  aristocracy,  by  preserving  their  possessions  entire.  But 
this  is,  surely,  a  very  insufficient  and  unsatisfactory  reason 
for  inflicting  it  upon  all  the  socage  lands  of  England.  Nor 
is  it  necessary,  even  for  the  purpose  for  which  it  is  kept  on 
foot ;  for  in  Kent,  where  the  law  of  primogeniture  is 
unknown,  the  care  of  preserving  their  possessions  entire  is 
left  to  the  nobility  and  aristocracy,  who,  by  the  facilities 
aflbrded  by  marriage  settlements,  deeds,  and  wills,  are 
enabled  to  entail  their  estates  at  pleasure. 

*'  Nothing  proves  more   strongly  the   detestation  in  which  the  people  of 
this  country  held  the  feudal  oppressions,  than  that  the  word  vaml^  which 
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once  signified  a  feudal  tenant  or  grantee  of  land,  is  now  synonymous  to 
slave ;  and  that  the  word  villain,  which  once  meant  only  an  innocent, 
inoffensive  bondman,  has  kept  its  relative  distance,  and  denotes  a  person 
destitute  of  every  moral  and  honourable  principle,  and  is  become  one  of  the 
most  opprobrious  terms  in  the  English  language."  ^^^ 

We  have  now  to  consider  the  inroads  which  the  feodal 
system  from  time  to  time  made  in  the  free  Saxon  tenures  of 
Kent,  and  to  what  extent  it  prevailed  in  this  county. 

The  three  great  eras  of  its  introduction  are — 

I.  The  acquisition,  by  the  Norman  chieftains,  of  the  forfeited 
lands  of  the  conquered  Saxons,  after  the  battle  of  Hastings. 

II.  The  charter  of  K.  John,  to  Hubert,  archbishop  of 
Canterbury,  and  his  successors,  to  change  the  descent 
of  Gavelkind  lands.     And, 

ni.  The  disgavelling  statutes  in  the  reigns  of  Hen.  VII 

and  VIII,  Edw.  VI,  Q.  Eliz.,  and  Jac.  I. 
Upon  each  of  which  we  will  offer  a  few  remarks. 

And,  FIRST, — We  learn  from  Domesday  Book,  title  'Chenth,' 
the  names  of  the  great  landholders,  or  tenants  in  capite,  at 
the  time  of  that  Survey,  as  follows  : 

"  These   are  the  names   of   those 


"  Hie  annotant'.  tenentes  terras  in 
Ghent. 

I.  Eex  Willelmus. 
II.  Archiep's  Cantuar'. 
III.  1  Monachi  i  hoes  ej'. 
nil.  Ep's  Eofecestrens'. 
V.  Ep's  Baiocensis. 
VI.  Abbatia  de  Batailge. 
VII.  Abbatia  S.  Augustini. 
VIII.  Abbatia  de  Gand. 
IX.  Hugo  de  Montford. 
X.  Comes  Eustachius. 
XI.  Eicardus  de  Tonebrige. 
XII.  Hamo  Vicecomes. 
XIII.  Albertus  Capellanus. 


holding  lands  in  Kent. 

I.  King  William. 

II.  The  Archbishop  of  Canterbuiy. 
III.  And  his  Monks  and  Men. 
nil.  The  Bishop  of  Eochester. 

V.  The  Bishop  of  Bayeux. 

VI.  The  Abbey  of  Battle. 
VII.   The  Abbey  of  St.  Augustine. 
VIII.  The  Abbey  of  Ghent. 

IX.  Hugo  de  Montford. 

X.  The  Earl  Eustace. 

XI.  Eichard  de  Tonbrige. 
XII.  Hamo  the  Sheriff. 
XIII.  Albert  the  [king's]  Chaplain. 


^^2  Blackst.  Comm.,  p.  bS,  note  1,  14th  edit. 
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111  Doiucsclay  Hook  the  king's  lands  arc  described  un(J(;r 
the  title  of  "  Terra  Regis  ;  "  those  of  the  archbishop  under 
that  of  "Terra  Archicp'i  Cantuariensis ; "  those  of  his  men 
under  that  of  ''  Terra  iniHtuni  ejus  ;"  and  those  of  the  otliers 
under  their  respective  titles. 

The  king's  Lands,  or  terra  re/jis,  were  of  course  held  jf/re 
coronce ;  those  of  the  archbishop,  the  bisho})s,  and  of  the 
religious  houses  were  held  in  frankalmoigne  and  in  capite ; 
and  the  rest  in  cajnte,  by  knight's  service,  or  military  tenure. 
These  last,  I  apprehend,  are — 

*'  The  lands,  tenements,  and  fees  in  Kent,  originally  holden  by  antient 
tenure  of  knigJifs  service,  descendible  to  the  eldest  son  only,  according  to  the 
ordinaiy  course  of  the  common  law,  and  not  of  the  nature  of  Gavelkind,  nor 
departible  by  order  of  the  custom."  ^^^ 

But  I  apprehend  that  this  must  be  qualified  and  restricted 
to  the  manors  and  royalties,  and  to  such  lands  only  as  were 
actually  held  by  them  {in  demesne),  and  to  such  other  lands 
as  they  acquired  from  their  tenants,  or  feudatories,  by  escheat 
or  otherwise,  as  mentioned  in  this  section  of  the  Custnmal — 

"  If  any  tenement  of  Gavelkind  do  escheat  to  any  lord,  which  holdeth  by 
fee  of  hawberke  or  by  serjeantie,  by  death  or  by  gavelate,  or  be  to  him 
gi'anted  by  his  tenant,  it  shall  not  be  partible  among  the  heires  males  of 
the  lord." 

Likewise — 

"  All  lands  in  the  county  of  Kent,  which  were  antiently  and  originally 
holden  in  socage  tenure,  are  of  the  nature  of  Gavelkind."  ^^* 

I  am  inclined  to  think  that  the  term  "  antient  knight's 
service/'  imports  such  lands  only  as  were  held  by  military 
tenure,  or  knight's  service,  before  the  year  1189  (the  first 
year  of  K.  Ric.  I),  the    date  of  legal   memory ;    and  that 


^^  Robinson  on  Gavelkind,  p.  57;  and  Lambard's  Peramb.  Kent,  p.  531. 
'"  Robinson  on  Gavelkind,  p.  55  ;  and  Lambard's  Peramb.  Kent,  p.  531. 
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''  antient  socage  tenure"  implies  all  the  lands  in  Kent  which 
had  not  been  converted  into  military  tenure  prior  to  a. d.  1189. 
But  I  leave  this  very  abstruse  point  to  the  better  judgment 
of  the  reader,  and  proceed  to — 

Second — The  charter  of  K.  John  to  the  Archbishops  of 
Canterbury.  This  is  a  very  singular  charter,  and  of  great 
historical  interest ;   we  therefore  give  it  in  ewtenso. 


"  Joannes  Dei  gratia  Eex  An- 
glia?,  dominus  Hibernise,  dux 
Normaniai,  Aquitanise,  et 
comes  Andegaven,  archiepis- 
copis,  episcopis,  abbatibus, 
comitibus,  baronibus,  justi- 
ciarijs,  vicecomitibus,  prsepo- 
sitis,  ministris  1  omnibus  bal- 
liuis  1  fidelibus  suis  salutem. 

"  Sciatis  nos  concessisse  l  pre- 
senti  charta  nostra  confirmasse  vene- 
rabili  patri  nostro  ac  Chr'o  Hu- 
berto  Cantuar'.  arcliiepiscopo  T  suc- 
cessoribus  suis  in  perpetuum,  quod 
liceat  eis  terras  quas  homines  de 
feodo  ecclesise  Cantua'.  tenent  in 
Gavelkind  conuertere  in  feodum 
militum;  et  quod  idem  episcop. 
•)  successores  sui  eandem  in  omni- 
bus potestatem  ^  libertatem  liabeant 
in  perpetuum  in  bomines  illos  qui 
terras  easdem  ita  in  feodo  militum 
conuersas  tenebunt  t  in  hseredes 
eorum  quam  ipse  arcbiepiscopus 
habet  -^  successores  sui  post  eum 
habebunt  in  alios  milites  de  feodo 
ecclesise  Cantuar'.  t  in  bseredes. 
Et  homines  illi  i  hseredes  eorum 
eandem  l  omnem  libertatem  ha- 
beant  in  perpetuum  quam  alij 
milites  de  feodo  ecclesise  Cantuar'. 
1    hseredes    eorum    habent.       Ita 


"  John,  by  the  grace  of  God 
king  of  England,  lord  of  Ire- 
land, duke  of  Normandy,  Aqui- 
tain,  and  earl  of  Anjou,  to 
archbishops,  bishops,  abbats, 
earls,  barons,  justices,  sheriiFs, 
preefects,  ministers,  and  all 
his  bailiffs  and  faithful  sub- 
jects, greeting. 

"  Know  ye,  that  we  have  granted 
and  by  our  present  charter  have 
confirmed  to  our  venerable  father 
in  Christ,  Hubert,  archbishop  of 
Canterbury,  and  his  successors  for 
ever,  that  it  shall  be  lawfid  to  them 
to  convert  into  knights'  fees  the 
lands  which  the  men  of  the  church 
of  Canterbury  hold  in  Gavelkind ; 
and  that  the  same  bishop  and  his 
successors  shall  for  ever  have  the 
same  power  and  liberty  in  all  things 
over  those  men  who  shall  hold  the 
same  lands  so  converted  into 
knights'  fee,  and  over  their  heirs, 
as  the  same  archbishop  has,  and 
his  successors  after  him  shaU  have, 
over  the  other  knights  of  the  fee  of 
the  church  of  Canterbury,  and  over 
their  heirs.  And  those  men  and 
their  heirs  shall  for  ever  have  the 
same  and  all  liberties  as  the  other 
knights  of  the  fee  of  the   church 


J 
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taiuou  quod  niliilonuims  oousuctus 
rcdilitus  (l(Miari()riiiii  rcddaiur  iii- 
tcgrc  de  tcrris  suis  sicuit  i)rius, 
xenia  aueragia,  t  alia  opera  qiia3 
flcbant  dc  tcrris  ijsdcm  coiiuertan- 
iur  in  redditum  dciiarioniin  a^qui- 
ualciitcm,  ct  redditus  illc  rcd- 
datur  sicut  alius  redditus  dena- 
riorum.  Quare  volumus  1  firmiter 
prwcipiimis  quod  quicquid  prfiidic- 
tus  arcliicpiscopus  1  successorcs  sui 
post  cum  de  tcrris  illis  in  feodo 
militum  secundum  pra3scriptam 
foiTnam  conuertcndis  fecerint,  ratum 
in  perpetuum  T  stabile  permaneat; 
et  proliibemus  ne  quis  contra 
factum  ipsius  arcbiepiscopi  vel  suc- 
cessorum  suorum  in  hac  parte  venire 
praesumat.  Teste  E.  Eliense  T 
S.  Bath  on.  episcopis,  G.  filio  Petri, 
comite  Essex.,  Will'mo  Marescallo 
comite  de  Pembroc,  Eoberto  de 
Harocort,  Garino  filio  Geraldi, 
Petro  de  Stoke,  Ric.  de  Eeverus, 
Roberto  de  Tatesbal. 


"Datum  per  manum  S.  Archid. 
Willielmi  apud  Rupem  auriual. 
4  die  Maij  anno  regni  nostri 
tertio." 

(Lambard,  Kent,  pp.  531-533.) 


of  Canl(nl)uiy  and  their  heirs  have. 
So  nevertheless  that  the  acoustonied 
rent  in  money  shall  be  fully  paid  for 
those  lands  as  before  Xenia  Ave- 
ragia  ^^^  and  the  other  works  which 
were  performed  for  the  same  lands 
shall  be  converted  into  an  c(iuivalent 
money-rent,  and  that  rent  shall  be 
paid  AS  other  money -rents.  Wliere- 
fore  we  will  and  strictly  command 
that  wdiatsocver  the  aforesaid  arch- 
bishop and  his  successors  after  liim 
shall  do  concerning  those  lands  so 
converted  into  knights'  fee,  accord- 
ing to  the  form  before  written, 
shall  remain  firm  and  stable  for 
ever;  and  we  forbid  that  any  one 
against  the  act  of  the  same  arch- 
bishop, or  his  successors  in  this 
behalf,  shall  presume  to  meddle. 
Witness  E.  of  Ely  and  S.  of  Bath, 
bishops,  G.  son  of  Peter  earl  of 
Essex,  William  Marshall  earl  of 
Pembroke,  Robert  de  Harcourt, 
Garin  son  of  Gerald,  Peter  de 
Stoke,  Richard  de  Rivers,  Robert 
de  Tateshal. 

"Given  by  the  hand  of  S.  Archid. 
Willelmi  at  Rupem^  the  4th 
day  of  May,  in  the  third  year 
of  our  reign." 


This  antient  power  exercised  by  the  king  and  the  arch- 
bishop, to  change  the  descent  of  Gavelkind  lands,  and  to 
convert  them  into  military  tenures,  or  knights'  service,  has 
been  variously  considered  by  the  courts. 


"•^  Xenia  Averagia.     See  the  Glossary — in  verb. 
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In  a  nuper  obiit,  55  Hen.  Ill,  Itin.  Kane.  Rot.  61,  in  dorso, 
the  jury  find  as  follows  : 


"  Postea  totus  comitatus  recor- 
datur  quod  Kex  Johannes,  pater 
domini  R,  nunc  concessit  Huberto 
TTaltero,  quondam  archiepiscopo 
Cantuariensi,  et  successoribus  suis, 
quod  ipsi  convertere  possent  terras 
de  eis  tentas  in  Gavelykynde  in 
liberum  feodum  ;  et  quod  ipse  archi- 
episcopus  et  successores  sui  sem- 
per irrequisito  assensu  et  voluntate 
capituli  ecclesise  Christo  Cantua- 
riensis,  pro  voluntate  sua  quando- 
cunq'.  voluerunt  hucusq'.  hoc  facere 
consueverunt." 


"Afterwards  the  whole  county 
find  that  King  John,  father  of  our 
lord  the  now  king,  granted  to 
Hubert  Walter,  formerly  archbishop 
of  Canterbuiy,  and  his  successors, 
that  they  might  convert  the  lands 
holden  of  them  in  Gavelkind  into 
frank-fee  ;  and  that  the  same  arch- 
bishop and  his  successors  have 
always  hitherto  been  accustomed  to 
do  this  at  their  own  pleasure  when- 
soever they  willed,  without  the 
assent  and  will  of  the  chapter  of 
Christ  Church,  Canterbury." 


And  this  power  of  the  king  and  the  archbishop  to  change 
the  descent  is  farther  recorded,  as  follows : 


21  Edw.  /,  Itin.  Kane.  Bot.  53. 


"  Totus  comitatus  qusesitus  quibus 
modis  tenementa  tenta  in  Gravely- 
kynde  mutari  possunt  in  liberum 
feodum,  dicunt  quod  tantum  ex 
facto  et  concessione  regis  Anglise 
et    archiepiscoporum     Cantuarien- 


smm. 


"  The  whole  county  being  asked 
by  what  means  tenements  held  in 
Gavelkind  may  be  changed  into 
frank-fee  say,  only  by  the  act  and 
grant  of  the  king  of  England  and 
of  the  archbishops  of  Canterbury." 


But  the  more  modern  resolutions  do  not  acknowledge  any 
prerogative  subsisting  in  the  crown  to  change  the  law  and 
manner  of  Gavelkind  descents,  by  altering  the  tenure,  even 
as  to  such  lands  as  are  immediately  holden  of  the  king. 

And,  according  to  Lambard — 

"  If  landes  of  auneient  socage  seruice  come  to  the  crowne,  and  be  deliuered 
out  againe,  to  be  holden  either  of  the  prince  in  capite,  or  by  knights'  seruice 
of  any  manor,  I  thinke  it  ought  to  descend  according  to  the  custome,  not- 


withstanding that  the  tenure  be  altered."  ^^^ 


^^^  Lambard,  Peramb.  Kent,  p.  534. 


ConsuetuDlncs  Itanciae.  245 


And  this  opinion  is  warranted  by  the  opinion  of  the  judges 
in  DaUs,  23,  where  it  is  agreed : 

"As  lands  in  Gavelkind  an;  of  socage  tenure,  yet,  if  t hoy  are  elianged 
to  knights'  service,  the  custom  is  not  altered,  but  all  tlie  heirs  shall 
inherit." 

And  by  Hale,  chief  justice  : 

"  Even  in  Kent,  if  Gavelkind  lands  escheat,  or  come  to  the  crown  by 
attainder,  or  dissolution  of  monasteries,  and  be  granted  to  be  holden  by 
knight's  service,  or  per  baroniam,  the  customary  descent  is  not  changed, 
neither  can  it  be  but  by  act  of  parliament,  for  it  is  a  custom  fixed  to  the 
land."  167 

And  this  brings  us  to — 

Third — The  DisgaveUing  Statutes  in  the  reigns  of  Hen. 
VH  and  Vm,  Edw.  VI,  Q.  EKz.,  and  Jac.  I. 

The  several  statutes  made  for  this  purpose  are  31  Hen. 
VHI,  cap.  3,  and  six  private  acts  (not  printed  in  the  statute 
books),  one  in  11  Hen.  VII,  for  disgavelling  the  lands  of  Sir 
Richard  Guldcford,  another  15  Hen.  VIII,  for  the  lands  of 
Sir  Henry  Wyat  only,  another  2  and  3  Edw.  VI,  another 
1  Eliz.,  another  in  the  eighth  year  of  the  same  reign,  and 
the  last  in  the  21st  Jac.  I. 

THE   NAMES  OF  THOSE   PEESONS  WHOSE   LANDS    IN   KENT 

ARE  DISGAVELLED 

BY   THE    ABOVE-MENTIONED    ACTS    OP    PARLIAMENT. 

A.D.  1494,  11  Hen.  VII,  cap.  23.        I  George  Lord  Cobham. 

Sir  Eichard  Guldeford.  i         Andi-ew  Lord  Windsore. 

Sir  Thomas  Cheyne. 

Sir  Christopher  Hales. 

Sii*  Thomas  Willoughby. 

Sir  Anthonie  Seintleger. 
A.D.  1539,  31  Hen.  VIII,  c.  3.  Sir  Edward  Wootton. 

Thomas  Lord  Cromwell.  Sir  Edward  Boveton. 

Thomas  Lord  Burghe.  Sir  Eoger  Cholmeley. 


A.D.  1522-3,  15  Hen.  VIII,  c.  19. 
Sir  Henrie  Wiat,  knight. 


"''   Hist,  of  t tie  Common  Law,  6th  edit.  p.  312. 
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Sir  Jolin  Champneys. 
Jolin  Eaker,  esquier. 
Eeignold  Scotte. 
Jolm  Guldeford. 
Thomas  Kempe. 
Edward  Tliwaitis. 
WiUiam  Eoper. 
Antlionie  Sandes. 
Edward  Isaac. 
Perciuall  Harte. 
Edward  Monyns. 
William  Wtetnall. 
John  Eogge. 
Edmund  Eety place. 
Thomas  Hardres. 
William  WaUer. 
Thomas  Wylford. 
Thomas  Moyle. 
Thomas  Harlakinden. 
Geffi-ey  Lee. 
James  Hales. 
Henrie  Hnssey. 
Thomas  Eoydon. 


A.D.  1548,  2  and  3  Edw.  FI,  c.  1. 
Sir  Thomas  Cheyney. 
Sir  Anthonie  Seintleger. 
Sir  Eobert  Southwell. 
Sir  John  Baker. 
Sir  Edward  Wootton. 
Sir  Eoger  Chohnley. 
Sir  Thomas  Moyle. 
Sir  John  Grate. 
Sir  Edmund  Walsingham. 
Sir  John  Guldforde. 
Sir  Humfrey  Style. 
Sir  Thomas  Kempe. 
Sir  Marty n  Bowes. 
Sir  James  Hale. 
Sir  Walter  Hendley. 
Sir  George  Harpar. 
Sir  Henry  Isley. 


Sir  George  Blage. 

William  Eoper. 

Thomas  Wylforde. 

Thomas  Harlakenden. 

Thomas  Colepeper  of  Bedgebury. 

John  Colepeper  of  Ailesforde. 

Thomas    Colepeper,    son    of  the 

said  John. 
William  Twisenden. 
Thomas  DarreU  of  Scotney. 
Eobert  Eudstone. 
Thomas  Eobertes. 
Stephen  Darrell. 
Eichard  Couarte. 
Christopher  Blower. 
Thomas  Hendley. 
Thomas  Harman. 
Thomas  Louelace. 
Eeignald  Peckam. 
Herbert  Eynche. 
William  Colepeper. 
John  Mayne. 
Walter  Mayne. 
Thomas  Watton. 
John  Tuft  on. 
Thomas  White. 
Peter  Hayman. 
Thomas  Argal. 


A.D.  1558,  IMiz.  c.  7. 
Thomas  Browne,  of  Westbeche- 

worth,  in  Surrey. 
George  Browne. 


A.D.  1565,  8  Eliz.  c.  10. 
Thomas  Browne,  esq. 


A.D.  1623,  21  Jac.I,  c.  36. 
Thomas  Potter,  esq. 
Sir  George  Eivers,  knt. 
Sir  Joshua  Eivers,  Bart. 
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The  words  made  use  of  by  the  above  statute  of  31  Hen. 
VIII,  cap.  3,  wliicli  is  intituled  "  An  Act  changing  the 
Custom  of  Gavelkind,"  are — • 

"  That  as  well  all  the  lordships,  manors,  lands,  tenements,  woods,  pastures, 
rents,  services,  reversions,  remainders,  advowsons,  and  all  otlier  wliatsoever 
hereditaments  set,  lying-,  and  being  within  the  county  of  Kent,  of  the  wliieli 
Thomas  Cramtoel,  knight  of  the  honourable  Order  of  the  Garter,  Lord  Crumwel 
of  JFimbledon,  lord  privy  seal,  [and  the  others]  or  any  of  them,  is  or  be  seised 
to  his  or  their  own  use  or  uses  in  feesimple  or  in  feetail,  the  which  now  been 
of  the  tenure  and  nature  of  Gavelkind,  and  heretofore  have  been  departed 
or  be  departible  between  heirs  males  by  the  custom  of  Gavelkind,  shall 
from  ienceforth  be  clearly  changed  from  the  said  custom,  tenure,  and  natui-e 
of  Gavelkind,  and  in  no  wise  hereafter  be  departed  or  departible  by  the 
said  custom  of  Gavelkind  between  heirs  males,  but  shall  remain,  revert, 
abide,  descend,  come,  and  be  after  and  according  as  lordships,  manors,  lands, 
tenements,  and  other  hereditaments,  do  or  may  descend,  remain,  revert, 
abide,  come,  or  be  according  to  the  common  law  of  this  realm,  and  as  other 
manors,  lands,  and  tenements  being  in  the  said  county  of  Kent,  which  never 
were  liolden  by  service  of  soccage,  but  be  and  always  have  been  holden  by- 
knight  service,  do  descend,  remain,  revert,  abide,  come,  and  be;  and  in 
like  manner  to  descend  and  be  descendible,  remain,  revert,  come,  and  be 
inheritable  to  the  heir  or  heirs,  after  and  according  to  the  said  common  laws 
of  this  realm  of  England.  And  that  all  and  singular  the  said  lordships, 
manors,  lands,  tenements,  and  other  hereditaments,  with  the  appurtenances 
of  the  said  Lord  Crumwel  [and  others],  or  of  any  of  them,  and  which  before 
the  making  of  this  Act  have  been  of  the  said  nature  and  tenure  of  Gavelkind 
in  the  said  county  of  Kent,  shall  from  henceforth  be  accepted,  taken,  inherited, 
deemed,  and  adjudged  to  be  like  as  lordships,  manors,  lands,  tenements,  and 
other  hereditaments,  at  the  common  law  of  this  realm,  and  in  such  manner 
and  form  as  if  the  same  manors,  lordships,  lands,  tenements,  and  other 
hereditaments  had  never  been  of  the  said  nature  of  Gavelkind.  Any  usage 
or  custom  in  the  said  county  of  Kent  heretofore  had,  accepted,  or  used  to  the 
contrary  notwithstanding." 

And  in  the  statute  of  Edw.  VI  there  is  a  clause  that  the 
lands  should  be  disgavelled,  and  should  from  thenceforth  be, 
to  all  intents,  constructions,  and  purposes  whatsoever,  as 
lands  at  common  law,  as  if  they  had  never  been  of  the 
nature    of    Gavelkind,    and    that    they   should    descend    as 
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lands    at    common  law ;    any  custom  to   the   contrary   not- 
withstanding. 

It  appears  by  the  statute  18  Hen.  VI,  cap.  2,  that  at  that 
time  the  number  of  military  tenants  in  this  shire  was  very 
inconsiderable,  the  Act  taking  notice  that  there  were  within 
the  county  of  Ke?it  but  thirty  or  forty  persons,  at  most, 
which  had  any  lands  or  tenements  out  of  the  tenure  of 
Gavelkind,  because  the  greater  part  of  the  county,  or  tvell 
nigh  all,  was  of  the  tenure  of  Gavelkind.  ^^^ 

The  quantity,  however,  of  lands  exempt  from  this  custom, 
as  the  quality  of  partition,  was  much  increased  by  the-  dis- 
gaveUing  statutes.  But  the  presumption  of  law,  that  all  lands 
in  this  county  are  Gavelkind  is  a  great  friend  to  the  custom. 
And  if  we  consider  the  difficulty  complained  of  even  in  the 
last  age,  and  now  grown  much  greater,  of  proving  what 
estates  the  persons  comprehended  in  the  disgavelling  statutes 
were  seised  of  at  the  time  of  making  those  Acts,  together  with 
that  of  showing  what  lands  were  formerly  knights'  service, 
which  is  a  difficulty  increasing  every  day  since  the  abolition  of 
military  tenures,  and  the  expense  attending  the  search  of 
records  for  evidence  of  this  kind,  I  believe  I  should  not  seem 
much  mistaken  were  I  to  assert  that  there  is  now  near  as 
much  land  in  this  county  subject  to  the  control  of  the  custom, 
as  there  was  before  the  disgavelling  statutes  were  made.^^^ 

Sec.  XVIII.  ''E  clament  auxi,  que  si  nul  tenant  en  Gaityle- 
kende  reteine  sa  rent,  e  son  seruice  del  tenement  quil  tient  de 
son  seigneur,  querge  le  seign.  per  agard  de  sa  court  de  treys 
semeynes  en  treys  semeynes  truue  destresse  sur  eel  tenement 
tant  que  a  la  quart  court,  a  totefet  per  tesmoynage :  et  si  dedens 
eel  temps  ne  trusse  destresse  en  eel  tenement  per  queux  il  puisse 


^68  See  this  statute,  jt/o*^  p.  255. 
^"^  Robinson  on  Gavelkind,  p.  111. 
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son  tenant  instiscr,  dove  a  hi  quart  court  scit  af/nrd,  quil 
prc(jno  ccl  tenement  en  sa  meui  en  noiim  de  destrcHH,  ausi  come 
hoef  on  vaehe,  e  te  tiene  on  an^  e  vn  ioiir  en  sa  mein  sancn 
meyn  oiierir :  dens  quet  terme,  si  le  tenant  vent^  e  rend  scs 
arrerages^  e  feit  renahles  amendes  de  la  detemie,  a  do7ic  eit,  e 
ioise  son  teneniet  si  com  ses  anncestors  c  ly  auant  le  tyndront. 
Et  sil  ne  vent  deuant  Ian,  e  le  iour  passe,  done  auye  le  seiynenr 
al  prochein  coiinte  swiant  one  tesmoynage  de  sa  court,  e  face  la 
pronuncier  eel proces  pur  tesmoynaye  auer  :  el  per  ayard  de  sa 
court,  apres  ceo  counte  tenue,  entra,  e  meynouera  en  celes  terres 
e  tenemenz,  siconie  en  son  demeyne.  Etsi  le  tenant  vent  apres, 
e  voille  ces  tenemenz  reauer  e  tener  sicome  il fist  deuaunt,face 
(free  al  seiyneur,  sicome  il  est  auncienement  dist  : 

Nejhe   yj'pe   ]*elbe. 
anb   nejlie  jy]?  jelbe, 
anb  pp  ponb  yojx  J7e  pepe. 
ep  he  bicome  f^ealbep." 

In  the  last  Section  (XVII)  we  learn  that  one  of  the  modes 
by  which  Gavelkind  lands  might  escheat,  or  fall  into  the 
hands  of  the  lord,  is  by  Gavelate ;  and  in  the  present  Section 
we  will  endeavour  to  explain  the  remedy  thus  given  to  the 
lord  against  his  tenant  withholding  his  accustomed  services. 

The  county  of  Kent  ^^^  has,  from  time  immemorial,  had  a 
proceeding  for  the  cesser  of  the  tenant  called  Gavelet,  very 
different  from  the  writ  of  cessavit,  introduced  as  the  general 
law  of  the  kingdom  by  the  statute  of  Gloucester,  c.  4,  6  Ed.  I, 
and  by  the  statute  of  Westminster  the  Second,  c.  21, 13  Ed.  I.' 

We  will  first  explain  the  duties  of  the  tenant  to  his  lord, 
for  which  this  customary  remedy  is  provided. 

According  to  Lambard,^^^ 

"  There  belongeth,  moreover,  due  by  tbe  tenant  to  each  common  person, 
being  bis  lorde  of  lande  in  Gavelkinde,  suite  to  his  court,  the  othe  of  fidelity, 


^7"^  Robinson  on  Gavelkind,  p.  310. 
'71  Perambulation  of  Kent,  p.  552. 
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and  tlie  tme  doing  and  paiment  of  all  accustomed  rents,  duties,  and  sei-vices. 
Furtliermore,  if  tlie  tenant  shall  withdrawe  from  tlie  lorde  his  due  rents  and 
services,  the  custome  of  this  countrie  giveth  to  the  lord  a  specialle  and  solemne 
kinde  of  cessavit,  and  that  after  this  manner. 

"  The  lord,  after  such  a  cessing,  ought,  by  award  of  his  three  weekes  court 
{i.e.  the  court  baron),  to  seeke  from  court  to  court,  untill  the  fourth  court,  in 
the  presence  of  good  witness,  whether  any  distresse  may  be  found  upon  the 
tenement,  or  no.  And  if  he  can  finde  none,  then  at  the  fourth  court  it  shall 
be  awarded  that  he  shall  take  the  tenement  into  his  handes  as  a  distresse,  or 
pledge,  for  the  rent  and  services  withdi'awne,  and  that  he  shall  detaine  it  one 
yeere  and  a  day  without  manuring  it ;  within  which  time,  if  the  tenant  come, 
and  make  agreement  with  the  lord  for  his  aiTerage,  he  shall  enter  into  his 
tenement  againe  :  but  if  he  come  not  within  that  space,  then  at  the  next 
countie  court  the  lorde  ought  openly  to  declare  all  that  his  former  proceeding, 
to  the  end  that  it  may  be  notorious ;  which  being  done,  at  his  owne  court 
next  following  the  said  countie  [com't]  it  shall  be  finally  awarded,  that  hee 
may  enter  into  that  tenement,  and  manure  it  as  his  proper  demeane. 

"  And  that  the  forfaiture  due  to  the  lord  for  this  ceasser  of  his  tenant  was 
five  poundes  (at  the  least),  besides  the  arrerages  :  it  doth  well  appear  by  the  olde 
Kentish  Bywoorde  recited  in  the  often-remembred  treatise  of  these  Ciistomes — 

Nellie  jy)7e  j'elbe,  anb  nejhe  jy)?  jelbe :  anb  pp  ponb  pop   )7e 
)7epe.  eji  he  bicome  J^ealbeji. 

(that  is  to  say)  '  Hath  he  not  since  anything  given?  nor  hath  he  not  since  any- 
thing paide  ? — then  let  him  pay  five  pounde  for  his  tvere,  before  he  become 
tenant  or  holder  againe.' 

"  But  some  copies  have  the  first  verse  thus — 

Nijonb  jyj?e  pelb.  anb  nijon  j'lj^e  jelbe  : 

(that  is)  '  Let  him  nine  times  pay,  and  nine  times  repay.'  ^'^'^ 

If  this  be  (as  I  take  it)  the  true  meaning  of  the  '  Bywoorde/ 
then  the  lord's  recompence  for  his  tenant's  default  was  a 
penalty  amounting  to  nine  times  the  annual  quit-rent,  besides 
the  value  of  the  suit  of  court,  fealty,  and  other  personal  ser- 
vices so  withheld.  In  addition  to  which  the  defaulting  tenant 
must  pay  to  his  lord  the  amount  of  his  pejx  {TFere),  which  by 


172  I  am  inclined  to  think  that  Mr.  Lambard's  translation  of  the  '  old  Kentish  Bywoorde  ' 
in  the  Custumal,  *  hath  he  not  since  anything  given,'  &c.,  is  incorrect,  and  that  the  words 
Ne^he  j-y^e  j-elbe,  &c.,  should  he  rendered,  as  above,  *  let  him  nine  times  pay,'  &c. 
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the  Custnmal  is  estimated  at  five  pounds  ;  ^^-^  all  which  must 
be  paid  by  the  tenant  ere  he  could  redeem  his  forfeitcxl  land. 
Lambard  says  that  he  cannot  certainly  affirm  whether  this 
custom  were  put  in  use  in  his  time.  However  that  may  be, 
it  has  certainly  now  fallen  into  desuetude,  more  simple  and 
speedy  remedies  having  been  since  provided  by  various 
statutes. 

Sec.  XIX.  ''Aussi  il  deyment  que  nul  homme  deit  serment 
sur  liure  fere y  per  destress,  ne  per  poer  de  seigneur,  ne  de  haylif, 
encoimtre  sa  volunte  saunz  href  le  roy  (sinon  pur  feaute  fere  a 
son  seigneur^,  meske per  deuaunt  coronner,  ou  auter  minister  le 
roy,  qui  real  poer  eyont  de  enquerer  de  trespas  fet  encountre 
la  coronne  nostre  seigneur  le  roy'* 

Nothing  more  strongly  shows  the  freedom  of  the  Kentish 
tenures,  and  indeed  of  the  Kentish  men  in  general,  than  this 
restriction  of  oaths  to  that  of  fealty  only.  And  that  this 
privilege  or  exemption  is  not  limited  to  tenants  in  Gavelkind 
only,  but  extends  also  to  all  Kentish  men  (except  those  holding 
by  knights'  service),  may  be  inferred  from  the  words  of  the 
Custumal  ''nul  homme  deit,''  &c.  (not  7iid  tenant  in  Gauyle- 
kend,  as  in  other  places.)  This  must  have  proved  a  valuable 
protection,  not  only  to  Gavelkind  men,  against  the  encroach- 
ments of  the  feudal  system  (to  which  homage,  besides  military 
and  other  services,  was  incident),  but  likewise  to  the  whole 
body  of  the  Kentish  men. 

I  will  only  add  that  fealty  is  so  inseparably  incident  to  the 
tenure  of  land,  that  it  cannot  be  released  or  extinguished  as 
quit-rents  and  other  services  may  be ;  but  it  is  now  not  usual 
in  Kent  to  exact  the  oath  of  fealty  to  the  lord. 


^"^^  IDep  {Were),  from  the  A.-Saxon  peji,  a  man,  signifies  the  value  or  price  of  a  man's 
life,  estimation,  or  countenance.  Before  the  Conquest  each  man  in  the  realm  was  valued 
at  a  certain  sum  of  money,  having  regard  to  his  degree,  condition,  and  worthiness. 
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Sec.  XX.  '' E  deyment  auxi,  que  checiin  Kenteys  put  autre 
assonier  en  la  court  le  roy,  en  counte,  en  hundreth :  e  en  la 
court  son  seigneur,  la  ou  assoigne  gist,  aussi  Men  de  commune 
sute,  come  de  play.'' 

EssoiGN — is  an  excuse  for  him  that  is  summoned  to  appear 
and  answer  to  an  action,  or  to  perform  suit  to  a  court  baron, 
&c.,  by  reason  of  sickness  and  infirmity,  or  other  just  cause  of 
absence.  It  is  a  kind  of  imparlance,  or  craving  of  longer 
time,  that  lies  in  real,  personal,  and  mixed  actions.  And  the 
plaintiff  as  well  as  the  defendant  shall  be  essoigned  to  save  his 
default. 

In  former  times  many  abuses  and  delays  crept  in,  by  which 
justice  was  defeated  or  delayed,  under  the  colour  oi protections, 
which  were  granted  by  the  king  to  any  man  who  passed  over 
the  sea  in  the  king's  service,  whereby  he  is  quit  from  all  per- 
sonal and  real  suits  between  him  and  any  other  person  until 
his  return. 

These  protections  have  fallen  into  disuse.  The  last  instance 
of  one  was  in  1692,  when  King  William  III  granted  one  to 
Lord  Cutts,  to  protect  him  from  being  outlawed  by  his 
tailor.     (See  further — Glossary  :  verd  '  Essoin.') 

Sec.  XXL  '^Ustre  ceo  il  cleyment  per  especial  fet  le  roy 
Henrie,  pere  le  roy  Edward,  que  ore  est,  que  dieu  garde,  que  de 
tenementz  que  sont  tenus  en  Gauylekende  ne  seit prise  hattaille, 
ne  graund  assise  per  xij.  clduallers,  sicome  aillours  est  prise 
en  le  reaume :  ceo  est  a  sauoir,  la  ou  tenant  e  le  demaundant 
tenent per  Gauylelcende :  mes  en  lu  de  ces  graundes  assises  seient 
prises  jurees  per  xij.  homes  tenatz  en  GauyleJcend :  issi  que 
quatre  tenantz  de  Gauilekend  elisent  xij.  tenantz  de  Gauyle- 
kende iurours.  E  le  chartre  le  roy  de  ceste  especiaute  est  en 
la  garde  Sire  Johan  de  Norwode  le  iour  S.  Elphegh  en  Canter - 
byre,  le  an  le  roy  Edward,  lefz  le  roy  Ilenrie,  xxi." 
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The  charter  (or  especial fcf)  of  King  Henry  111,  mentioncul 
in  this  section  of  the  Custmnal,  is  enroUed,  rot.  chius.  10 
li.  Ill,  m.  14,  in  these  words  : 


"  Hex  concessit  per  cartaiu  suam, 
-  pro  se  et  lux3re(libus  suis,  lioiiiiuibus 
de  com.  Kane,  quod  de  tencnicntis 
(pire  tenentur  in  Gavelykyudc,  in 
codem  comitatu  de  caitero  non 
teneantur,  inagnjic  assisse,  per  xii 
milites,  sicut  alibi  capiuntur  in 
regno  nostro,  sed  loco  magnarum 
assisarum  illarum  capiantur  juratee 
per  duodecim  homines,  tenentes  in 
Gavelykynde,  in  forma  et  in  eisdem 
locis,  secmidi'mi  quod  magna;  assises 
prius  inde  capiabantur;  ita  quod 
quatuor  tenentes  in  Gavelykynde 
eligant  duodecim  tenentes  in  Gavely- 
kynde inde  juratores,  sicut  quatuor 
milites  eligere  consueverunt  duo- 
decim milites  in  magna  assisa.  Et 
si  forte  contingat  quod  prsedicti 
duodecim  juratores  convinci  debeant, 
convincantur  per  viginti  quatuor 
milites  de  eodem  comitatu,  et  infra 
eundem  comitatum  coram  justicia- 
riis  nostris  itinerantibus  in  adventu 
eoi*um.  Et  mandatum  est  vice- 
comiti  Kane,  quod  praedictam  cartam 
in  comitatu  suo  legi  et  firmiter 
teneri  faciat,  secuudiim  quod  carta 
ilia  continet.  Teste  rege  apud 
Weston.,  undecimo  dieEebioiarij." 

! 

And  there  went  accordingly 
claim  the  charter  in  the  county 

Rot.  Claus.,  1? 

"  Rex  concessit  probis  liominibus 
(le  com.  Kane.  (|uod  loco  magnarum 
assisarum    qiue    capi    consueverunt 


"Tlic  king  hath  granted  by  his 
charter,  for  him  and  liis  heirs,  to  tlio 
men  of  Kent,  that  of  tenements 
which  are  held  in  Gavelkind,  in  the 
same  county,  the  great  assise,  by  xii 
knights,  from  henceforth  shall  not 
be  held,  as  they  arc  elsewhere  taken 
in  our  kingdom ;  but  in  place  of 
those  great  assizes,  a  jury  shall  be 
had  by  xii  men,  tenants  in  Gavel- 
kind, in  the  same  form  and  places 
as  the  great  assises  were  before 
thereof  taken ;  so  that  four  tenants 
in  Gavelkind  shall  elect  twelve  te- 
nants in  Gavelkind  to  be  the  jurors 
thereof,  as  the  four  knights  have 
been  accustomed  to  elect  twelve 
knights  in  the  great  assise.  And  if 
it  should  by  chance  happen  that  the 
aforesaid  twelve  jurors  ought  to  be 
attainted,  they  shall  be  attainted  by 
twenty-four  knights  of  the  same 
county,  and  within  the  same  county, 
before  our  justices  itinerant  at  their 
coming.  And  it  is  commanded  to 
the  sheriff  of  Kent,  that  he  cause 
the  aforesaid  charter  to  be  read  in 
his  county  [eourt],  and  firmly  holden 
according  to  the  tenor  of  the  same 
charter.  Witness  the  king,  at  West- 
minster, the  11th  day  of  Eebruary." 

a  precept  to  the  sheriff  to  pro- 
court,  as  follows  : 

R.  Ill,  m.  17. 

"  The  king  hath  granted  to  the 
good  men  of  the  county  of  Kent, 
that  in  place  of  the    great    assises 
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per  XTi  milites  de  tenementis  quae 
tenentur  inGavelykynd,  inter  gavely- 
kyndeis,  de  csetero  capiantur  juratae 
per  XII  homines  gavelykyndeis,  sicut 
plenius  continetur  in  carta  quam 
rex  eis  inde  fieri  fecit.  Et  manda- 
tum  est  vie.  Kane,  quod  preedictam 
cartam  in  pleno  comitatu  suo  legi 
faciat  et  teneri.  Teste  rege  apud 
West. J  septimo  die  Novembris." 


wMcli  have  been  accustomed  to  be 
taken  by  xii  knights  of  tenements 
which  are  holden  in  Gavelkind,  be- 
tween Gavelkind-men,  juries  shall 
henceforth  be  holden  thereof  by 
XII  Gavelkind-men,  as  is  more  fully 
contained  in  the  charter  which  the 
king  hath  caused  to  be  made  to 
them  thereof.  And  it  is  com- 
manded to  the  sheriff  of  Kent,  that 
he  cause  the  aforesaid  charter  to  be 
read  in  his  full  county  [court],  and 
holden.  Witness  the  king,  at 
West.,  the  7th  day  of  November," 

That  this  extraordinary  substitution  of  Gavelkind  tenants 
for  milites,  or  knights,  in  taking  the  great  assise  (upon  the 
probable  cause  of  which  we  shall  presently  offer  some  re- 
marks), was  put  in  practice  in  this  county,  appears  not  only 
from  Br  acton, '^'^'^  who  gives  the  form  of  the  writ  to  summon 
the  jury  thus — 

"EexVic.  salutem.  Summoneas, 
&c.,  quatuor  legales  homines  de 
com.  tuo  qid  tenent  in  Gavelkynd, 
quod  sint  coram  justiciariis  nostris, 
&c.,  ad  eligend',  super  sacramentum 
suum,  XII  de  legaKoribus  hominibus 
de  viceneto  de,  &c.,  qui  tenent  in 
Gavelkind,  et  melius  sciant,  &c.,  ad 
faciendam  juratam  loco  magnse  as- 
sisse  provisam  et  concessam,  &c." 

But  we  find  also   entries   in 

manner — 

"  Tenens  ponit  se  in  juratam  de 
Gavelykynde,  loco  magnse  assisse 
domini  E.  provisam  et  concessam, 


"  The  King  to  the  Sheriff  greet- 
ing. Summon,  &c.,  four  lawful 
men  of  your  county,  who  hold  in 
Gavelkind,  that  they  be  before  our 
justices,  &c,,  to  choose,  upon  their 
oath,  XII  of  the  most  lawful  men  of 
the  neighbourhood  of,  &c.,  who 
hold  in  Gavelkind,  and  may  the 
better  know,  &c.,  to  make  the  jury 
provided  and  granted  in  the  stead 
of  the  great  assise." 

the    Kentish  iters,  ^''^  in   this 

"  The  tenant  puts  himself  upon 
the  jury  of  Gavelkind,  provided  and 
granted  in  the  stead  of  the  great 


174  Bracton,  lib.  v,  c.  5,  f.  332  a. 

175  39  Hen.  Ill,  Itin.  Kane,  rot.  3, 4,  18,  25,  in  domo.    55  Hen.  Ill,  Itin.  Kane.  rot.  28, 
29,  57,  in  dorso ;  67,  "?  dorso. 
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ot  petit  rccof^riitioiicin  Cumm  utnim 
Hiajus  jus,  &c.      ¥a,   11(1(1 1(1  pims  Lc. 

jar'  jiir' 

Fraucei/s,  Johannes  do  Ilarmue,  TFU- 

jur'  jiir' 

Vm  Castmer,  ci  Johannes  de  Leneton^ 
(jTiatuor  lioniiues  qui  tcnent  in  Ga- 
velykyiulc,  vouiunt  ct  clif^int  istos, 
scil.  Adam  de  Tiiydale,  kc.  [iiaming 
all  the  twelve],  qui  dicunt  super 
sacramentum  suum,  &c." 


assise  of  our  lord  tlie  kin^^,  and  asks 
ju(li>'incnt  wliotluM*  \fYv,\\ivx  ri^lit,  &,(;. 
And  Jladulphus  la  Frauceys,  Johan- 
nes de  Jlamme^  WiWus  Cadmer, 
and  Johannes  de  Leneton,  four  men 
wiio  hold  in  Cilavelkind,  come  and 
elect  these,  to  wit,  Adam  de  Tuydale, 
&c.  (naming  all  the  twelve),  who 
upon  their  oath  say,  &c." 


We  may  observe,  that  notwithstanding  the  substitution  of 
Gavelkind  tenants  for  those  holding  by  knights'  service  in 
taking  the  great  assise,  yet  that  the  charter  {especial  fet)  of 
King  Hen.  Ill  expressly  reserves  the  trial  of  attaints,  in 
Kent,  by  twenty-four  knights  of  that  county.  But  we  find 
that  even  in  actions  of  attaint,  the  Gavelkind  tenants  were 
afterwards  substituted  by  stat.  18  Hen.  VI,  cap.  2  (a.d.  1439), 
intituled  "  They  which  have  Gavelkind  Lands  to  the  yearly 
value  of  Twenty  Pounds  may  be  returned  in  Attaints."  The 
preamble  of  this  Act  shows  the  general  and  almost  universal 
prevalence  of  Gavelkind  tenures  in  the  county,  and  to  how 
small  an  extent  the  feudal  system  or  tenure  by  knights'  service 
had  been  there  established.  As  it  is,  therefore,  of  historical 
and  local  interest,  we  insert  the  Act  in  the  original  Norman 
French  : 


"  Cap.  II.  Item  come  al  parle- 
ment  nostre  seignm*  le  Roy  tenuz  a 
Westm'.  Ian  de  son  reigne  xv"^ 
entre  autres  articles  soit  ordeigne 
i]Q  null  viscount  bailie  de  fraimchis 
ne  coroner  en  action  ou  briefes 
datteyntes  de  plee  de  terre  de 
annuell  value  de  xk.  ou  pluis, 
nen  action  de  atteynt  des  faitz  con- 
cemantz  terres  i  tenementz  de 
annuel  value  de  xb.  ou  pluis,  ne 
personell  action  dount  le  jugement 
de   recovere   extend  al  somme   de 


"  Cap.  II.  Item,  Where  in  the 
parliament  of  our  lord  the  king 
holden  at  Westminster  the  xvth 
year  of  his  reign,  among  other 
articles  it  was  ordained,  that  no 
sheriff,  bailiff  of  fi-anchise,  nor 
coroner,  in  action  or  ^Tits  of  at- 
taint of  plea  of  land  of  the  yearly 
value  of  xl«.  or  more,  nor  in  action 
of  attaint  of  deeds  conceniing  lands 
and  tenements  of  the  yearly  value 
of  xl5.  or  more,  nor  in  personal 
action  whereof  the  judgment  of  the 
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xl  li.  ou  pluis  retourne  iie  empa- 
nelle   en    null    inquisition   ne   en- 
queste   nulles    persones   mes    ceux 
enliabitauntz  deinz  sa  bailie  qi  ount 
estate  a  lour  oeps  ou  ceux  as  queux 
autres  persones  ount  estate  de  fee 
simple,  fee  taille,  ou  franc  tenement 
en  terres  1  tenementz    de   annuell 
value  de  xx  li .  par   an   ou   pluis 
deins    sa    bailie    hors    de    auncien 
demesne  cynk  portz  t  la  tenure  de 
Gavylkynde.    Par  cause  de  quel  or- 
denaunce  a  cause  qe  deins  le  counte 
de  Kent  sount  qe  trent  ou  quarrant 
persones   a   pluis    qe    ount   ascun 
terres  ou  tenementz  tors  de  tenure 
de    Ga\'ylkynde,    pur    ceo    qe    la 
grendre   partie    du   dit   counte   ou 
bien   pres   tout   est   de   tenure   de 
Gavylkynde,    les    queux    persones 
sount  continuejment  empannellez  i 
retournez  en  les   ditz  actions   dat- 
teintes   a   graunde   anientisment   -^ 
empoverisment  des  mesmes  les  per- 
sones.    Nostre  dit  seignur  le  Eoy 
considerant  les  premisses  ad  graunte 
ordine  i  establie  par  lauctorite  de- 
suisdit   qe   iceux   bommes  qi  ount 
estat  a  lour  oeps  -j  auxint  iceux  as 
queux   oeps   autres    bommes   ount 
estat   de  fee  simple,  fee   taille,  ou 
franc    tenement   es   terres   1   tene- 
mentz dannuell  value  de  xx  li.  de 
la   tenure    de    Gavylkynde    soient 
retournez   ^    empanellez  en  autiels 
atteintes  come  sount  desoubtz  re- 
citeez  les  queux  atteintes  ne  sount 
pas    ore    pendantz    mes    purront 
pendre  en  temps  avenir  mesmes  en 
les   manere  i  fourme    come  ascun 
autre  persone  poet  estre  retournez  ^ 
empanellez  par  force  du  dit  estatuit 
fait  le  dit  an  quindsisme." 


recovery  extends  to  xl  U\  or  more 
sbould   return   or   impanel  in  any 
inquisition  or  inquest  any  persons 
but  tbem  that  be  inhabiting  witbin 
bis  bailiwick,  wbicb  have  estate  to 
their  use,  or  they  to  whom  other 
persons  have  estate  of  fee  simple, 
fee  tail,  or  freehold  in  lands  and 
tenements   of  the   yearly  value  of 
XX  li .   or  more,  within  his  baily- 
wick,  out  of  ancient  demesne,  five 
ports,  and  the  tenure  of  Gavelkind. 
In    respect    of    which    ordinance, 
seeing   within    the   county  of  Kent 
there  be  hut  thi^iy  or  forty  persons 
at  the  most  which  have  any  lands  or 
tenements  out  of  the  tenure  of  Ga- 
velkind, because  the  greater  part  of 
the  said  county,  or  well  nigh  all,  is 
of  the  tenure  of  Gavelkind,  which 
persons   be   continually  impanelled 
and  returned  in  the  said  actions,  to 
the  great  hindrance  and  impoverish- 
ment of  the   same   persons.     Our 
said  lord  the  king,  considering  the 
premises,   hath   granted,    ordained, 
and    stablished    by   the    authority 
aforesaid,    that    those    men   which 
have  estate  to  their  use,  and  also 
they  to  whose  use  other  men  have 
estate  of  fee   simple,    fee   tail,    or 
freehold  in  lands  and  tenements  of 
the  yearly  value  of  xx  li.  of  the 
tenure  of   Gavelkind,   shall   be  re- 
turned and  impanelled  in  all  such 
attaints  as  be  above  recited,  which 
attaints  be  not  now  depending,  but 
may  depend  in  time  to  come,  in  the 
same    manner    and   form    as    any 
other  person  may  be  returned  and 
impanelled   by   force    of    the    said 
statute,    made    the    said    fifteenth 
year." 
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111  considcriiif^  these  records,  we  cannot  hut  observe  the 
desperate  tenacity  with  which  tlie  people  of  Kent  adhered  to 
their  antient  free  Saxon  Gavelkind  tenures,  and  opposed  the 
introduction  of  the  feodal  pohty,  the  more  splendid  and 
chivalric  tenure  per  sorvitiiim  militare,  or  by  knights'  service. 

In  vain  the  great  and  overwhelming  influence  of  the  Con- 
queror and  of  his  powerful  vassals,  the  tenants  in  capite 
(whom  we  have  already  named,  ante  p.  240),  was  brought  to 
bear  upon  the  indomitable  spirit  of  the  men  of  Kent — in 
vain  K.  John,  by  his  famous  charter  to  the  archbishops  of 
Canterbury  {ante  p.  242),  empowered  them  to  convert  the 
Gavelkind  lands  of  their  tenants  into  knights'  fees ;  nothing 
could  induce  the  Kentish  freeholder  to  adopt  the  oppressive, 
though  splendid  vassalage. 

We  have  seen  that,  so  early  as  the  reign  of  his  son 
K.  Hen.  Ill,  it  had  become  necessary — for  want,  as  we  may 
reasonably  suppose,  of  a  sufficient  number  of  tenants  by 
knights'  service — to  allow  the  grand  assise  to  be  taken  by 
Gavelkind  tenants  ;  and  that  for  the  next  two  centuries  the 
tenants  by  knights'  service  in  Kent  still  continued  to 
decrease,  appears  from  the  Act  of  K.  Hen.  VI,  which  we 
have  just  laid  before  the  reader,  and  which  plainly  acknow- 
ledges that  there  were  then  but  thirty  or  forty  persons,  at 
most,  within  the  county,  who  had  lands  out  of  the  tenure  of 
Gavelkind. 

The  next  great  attempt  to  impose  the  feodal  system  upon 
the  men  of  Kent  was  by  the  disgavelling  statutes,  of  which 
we  have  given  an  account  {ante  pp.  245-48) :  but  even  the 
mighty  influence  of  these  statutes  was  but  transient ;  for  at 
this  time,  after  a  lapse  of  tln'ee  centuries,  it  is  hopeless,  and 
probably  impossible,  to  trace  or  identify,  w^ith  any  degree  of 
certainty,  the  lands  disgavelled  by  those  statutes.  So  that, 
at  the  present  day,  all  the  lands  in  Kent  are  presumed  to  be 
of  the  antient  tenure  of  Gavelkind. 
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We  have  now  to  consider  another  curious  and  interesting 
feature  which  arose  from  the  prevalence  of  the  Gavelkind, 
and  the  paucity  of  military  tenures  in  Kent — and  that  is, 
the  effect  upon  the  parliamentary  representation  of  the 
people  of  this  country.  This  leads  us  to  an  historical  investi- 
gation of 

THE  OEIGIN  OF  THE  HOUSE  OF  COMMONS. 

Upon  the  origin  of  parliaments  much  learned  labour  has 
been  expended,  without  arriving  at  any  very  definite  result. 

It  seems  useless  to  attempt  (as  some  of  our  antiquaries 
have  done)  to  carry  the  inquiry  beyond  the  establishment  of 
the  Jutes  in  Kent,  in  the  middle  of  the  fifth  century.  Among 
them,  as  well  as  amongst  the  Angles  and  Saxons  who  erected 
the  other  kingdoms  of  the  Saxon  Octarchy,  assemblies  for 
the  enactment  and  alteration  of  laws,  or  for  the  administra- 
tion of  justice,  formed  an  important  part  of  the  constitution. 
These  assemblies  are  known  by  the  various  names  of  jzolc- 
jemote  {a  meeting  of  the  people),  ODicel-jemote  {the  great 
assembly),  and  picena-jemote  {the  assembly  of  the  wise).  By 
the  Normans  they  were  called,  in  Latin,  concilium,  consilium 
magnum,  consilium  commune,  curia,  curia  regis,  baronagimn, 
and  (in  Norman-French)  parliament. 

The  qualifications  to  sit  in  these  assemblies  were  superior 
wisdom  from  age  or  experience,  and  an  interest  in  the 
institutions  of  the  country  derived  from  the  possession  of 
land. 

The  king  could  make  no  law,  nor  impose  taxes,  vdthout  the 
consent  of  this  great  council. 

During  the  Octarchy  each  kingdom  had  its  separate 
pitena-jemoce.  ^^^ 

Although  Egbert,  K.  of  the  West  Saxons  (circ.  a.d.  830), 


'"''  See  the  Decrefum  Cantianum,  post  p.  263. 
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became  the  sole  monarch  ol'  all  l]n^land,  having  reduced  the 
several  kingdoms  of  the  Octarchy  to  his  subjection,  the 
councils  of  each  state  remained  independent  ;^^^  there  existed 
no  common  legislature,  and  no  means  of  concentrating  in  the 
supreme  government  the  strength  and  resources  of  the  whole 
comnmnity. 

In  A.D.  G02,  Ethelbert,  the  first  Christian  king  of  Kent, 
with  the  concurrence  of  the  picena-jemoce,  enacted  a  body  of 
laws,  or  reduced  the  traditionary  legal  customs  of  the  Jutes 
into  writing.  ^^^  On  his  confirmation  in  the  Christian  faith 
(a.d.  605)  he  convened  a  council  of  "  clergy  and  people. "^^^ 

Hlothaere  and  Eadric,  kings  of  Kent,  also  established  a 
code  of  laws,^^^  the  title  of  which  is  as  follows  : 

"These    are   the  Dooms   which 
Hlothhaere  and  Eadric,  kings 
of    the    Kentish-men,    estab- 
lished. 
"  Hlothhaere  and  Eadric,  kings  of 
the    Kentish-men,    augmented   the 
laws  which  their  elders  had  before 
made,  by  these  dooms,  which  here- 
after say." 


DI8  8YND0N  D'X  D0CDS8  DC  ?>L0- 
D]>MRe  7CND  eSlDRIL  L'KNT- 
PSRS   LYNINIrSS  ASeTTON. 

)^lo^haej\e  ^  Gabpic.  Eanc- 
pajia  cymnjaj'.  eccon  ]?a  8&. 
j?a  Jje  heopa  albopaj-  aeji  je- 
pojihcon.  );yj'j'um  bomum  )?e 
hypeptep  paeje^  '. ' 


Wihtraed,  king  of  Kent  (a.d.  690 — ^a.d.  725),  at  an  as- 
sembly of  the  Great  Men,  likewise  established  a  code  of 
laws,^^^  of  which  the  title  is  as  follows  : 

DI8  8YND   UJir>TR^De8  DOCDSls  "These  are  the  Dooms  of  Wih- 

L'Smw'KU^  LYNINtes.  trsed,  king  of  the  Kentish-men. 

Dam      milbejran      cymnje  "In  the  reign  of  the  most  clement 

Eautpajia    pihcpaebe.    pixijen-  king  of  the  Kentish-men,  Wihtrsed, 

bum  )?e  pipcan  pmcpa  hij'  picej*.  in  the  fifth  year  of  his  reign,  the 


^''  See  the  Decretum  Cantianum,  po&t,  p.  263. 

^^^  See  ante,  pp.  42, 191. 

^^^  These  dates  are,  perhaps,  not  entu'ely  to  be  reUed  upon. 

'^  See  anle,  pp.  59,  162,  191. 

""'   Sec  nnfc,  p.  60. 


260 


Cousuetutimes  Eanctae. 


}>y  niju^an  jebanne.  j-excaii 
baeje  Rujefnej-.  m  ]?se]ie  jrope 
J?y  hacce  Bejijhamj'tybe.  'pseji 
paej'  jej'amnab  eabijpa  5e]?eah- 
cenblic  ymcyme.]?8e}i  paepBijihc- 
palb  Bjiecone  heah-bipcop.  ^ 
ye  aejinaemba  cynmj.  eac  J>an 
J^jiopceapCpe  bij'ceop.  j-e  ilea 
rrybmunb  paej-  hacen.  anb- 
peajib  pa&j\  ^  cpae^  aelc  hab 
cijucean  ]?se]ie  maej^e  anmob- 
lice  mib  Jjy  hejipuman  polcy. 
Daeji  J?a  eabijan  punbon  mib 
ealjia  jemebum  ]?ap  bomaj-.  ";) 
Eantrpajia  pihcum  J>eapum  aec- 
ton .  ]'pa  hit  liyji  eptep  j'eje^  ^ 
cyy6  :  • 


niiitli  indiction,  the  sixth  day  of 
Rugern,  in  the  place  which  is  called 
Berghamstyde,  where  was  assem- 
bled a  deliberative  convention  of 
the  Great  Men;  there  was  Birht- 
wald,  archbishop  of  Britain,  and  the 
forenamed  king ;  also  the  bishop  of 
Eoch ester,  the  same  was  called 
Gybmund,  was  present;  and  every 
degree  of  the  church  of  that  pro- 
vince spoke  in  unison  with  the 
obedient  people.  There  the  Great 
Men  decreed,  with  the  suffrages  of 
all,  these  dooms,  and  added  them 
to  the  lawful  customs  of  the 
Kentish-men,  as  it  hereafter  saith 
and  declare th." 


From  tbe  statutes  enacted  by  Ethelbert,  Ina,  Offa,  and 
other  Anglo-Saxon  monarclis,  Alfred  selected  such  as  appeared 
most  eligible,  others  he  amen\ied,  and  some  wholly  rejected. 
He  made,  in  fact,  no  important  alteration  in  the  laws  and 
usages  of  his  realm.  "  He  was  afraid  to  innovate,  lest,"  as  he 
says,  "his  own  new  laws  might  be  rejected  by  posterity." 
He  established  the  pitena-jemote  on  a  more  regular  plan, 
ordained  two  meetings  every  year,  introduced  a  greater  degree 
of  order  in  the  assemblies,  which,  according  to  Palgrave,  par- 
took of  the  nature  of  the  present  cabinet  and  privy  councils, 
in  which  there  was  a  previous  consideration  of  such  measures 
as  were  to  be  submitted  in  the  pitena-jemote.^^^ 


^LFRCDeS   DOCDSS. 

....  y^ie     J7a     on    monejum 
jeno^um   monejpa  menmpqia 


Alfred's  Booms. 
"  .  .  .  .  They  then,  in  many  synods, 
ordained  a   '  bot '  for  many  human 


^^  Parry's  Parliaments  and  Councils  of  England.  1839.   Iiitrod.,  p.  v. 
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mij'baeha  bore  ;^i*]'ccc()n.  "]  on 
moiu'i;a  |xmioiS-1)('c  hy  ]))ut:on 
hpaeji  aiiiie  bom  h))U3]i  ocScpue  '. ' 

Ic  ]}&.  M\]:]\eb  cynmj  );aj' 
cojaeheyie  jejahejiobe.  ^  aj>]u- 
can  hec  moneje  |m]ia  ])(i  ujie 
jiojiejenjan  heolboii.  ]ni  );e  me 
licobon.  "J  manege  );aj\a  )?e  me 
ne  licobon.  ic  apeajip  mib  mm- 
jia  picena  jej^eahce.  ^  on  o^jie 
pi]  an  bebeab  co  healbenne. 
}:oji]7am  ic  ue  bojij'te  je^pj'C- 
laecan  |;apa  mmpa  apiihc  peal  a 
on  jeppit  jeccan.  pojij^am  me 
paej'  uncu^  hpaec  )7aej'  j^am 
hcian  polbe  )?e  aepcep  uj'  paepen. 
Kc  J7a  j?e  ic  jemecce.  au)?ep 
o|?]?e  on  Inej'  bae^e  minep 
maeje]*.  oj^j^e  on  Oppan  COyji- 
cena  cyninjej-.  o)?];e  on  ^^el- 
bpyhcej'  ]>e  aepepc  pulluhc  on- 
penj  on  Tfnjel-cynne.  ]?a  J7e  me 
pyhcoj'Ce  ]?ubt:on.  ic  )7a  hep-on 
jejabepobe  ^  ]>Si  o^pe  poplec  '.  • 


Ic  )7a  ^Ippeb  pej't-peaxna 
cynmj  eallum  mmum  picum 
J7aj'  jeeopbe.  "j  hie  ];a  cpaebon. 
•p  him  ^  hcobe  eallum  to  heal- 
benne '.  ■ 


misdeeds ;  and  in  many  synod-})ooks 
they  wrote,  at  one  place  one  doom, 
at  another  another. 

"  I  then,  Alfred,  king,  gathered 
these  together,  and  commanded 
many  of  tliose  to  be  Avritten  which 
our  forefathers  held,  those  which  to 
me  seemed  good;  and  many  of 
those  which  seemed  to  me  not  good, 
I  rejected  them  by  the  counsel  of 
my  '  Witan,'  and  in  otherwise  com- 
manded them  to  be  holden;  for  I 
durst  not  venture  to  set  down  in 
writing  much  of  my  own,  for  it  was 
unknown  to  me  what  of  it  would 
please  those  who  should  come  after 
me.  But  those  things  which  I  met 
with,  either  of  the  days  of  Ine,  my 
kinsman,  or  OflPa,  king  of  the  Mer- 
cians, or  of  iEthelbryht,  who  first 
among  the  English  race  received 
baptism,  those  which  seemed  to  me 
the  lightest,  those  I  have  here 
gathered  together,  and  rejected  the 
others. 

"  I  then,  Alfi-ed,  king  of  the  West 
Saxons,  showed  these  to  all  my 
'  Witan,'  and  they  then  said  that  it 
seemed  good  to  them  all  to  be 
holden." 


Athelstan,  the  natural  son  of  Edward  the  Elder,  ascended  the 
throne  A.n.  924,  and  in  a  great  assembly,  held  at  Greatanlea, 
proposed  several  lav/s.  The  fourteenth  chapter  of  his  secular 
laws  relates  to  moneyers,  as  follows : — 
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Be  cDYNexeRUCD. 

XIV.  Djiibba.  f  an  mynec 
jy  oy.e]i  eall  J>9ef  cynjej*  on- 
pealb.  ^  nan  man  ne  myneceje 
bucan  on  pojite.  TCnb  jij:  je 
mynetejie  pul  puji^e.  flea  man 
oj:  J>a  hanb  J>e  he  "p  j:ul  mib 
pojihte.  ^  j-ecte  uppon  j?a 
mynec-pmi^^an.  "j  jip  hit 
)?onne  tyhtle  yj.  ^  he  hme 
labian  pille.  J)onne  ja  he  to 
)7am  hatum  ijene.  ^  labile  j?a 
hanb  mib  ]>e  man  tyh^  f  he  f 
pacen  mib  pophte.  7?nb  jip  he 
on  J7am  opbale  piil  pup^e.  bo 
man  -p  ilce  j-pa  hit  aep  bepopan 
cpae^  !  • 

On  Eantpapa-bypij  vii  my- 
netepap.  iiii  J7aep  cynjep.  "j  ii 
|?aep  bipcopej'.  i  )?8e]'  abbobep  '.  • 

To  J^pope-ceaptpe  [iii]  ii. 
[)7aej-]  cynjej'  :i  i  |73e]'  bij'- 
copej' :  • 

To  Lunben-bypij  viii. 
To  pmta-ceaptpe  vi. 
To  Laepe  ii. 
To  J^aej'tinja-ceaj'tpe  i. 
OSep  to  Eij'pe-ceaj'tpe. 
To  J^am-tnne  ii. 
To  paep-ham  ii. 
To  6xe-ceaptpe  ii. 
To  Sceaptep-bypij  ii. 
eilep  to  |?am  o^pum  buji- 
5um  I. 


"  Of  Money ers. 
"XIV.  Thirdly:  that  there  be 
one  money  over  all  the  king's  do- 
minion, and  that  no  man  mint 
except  within  port.  And  if  the 
moneyer  be  guUty,  let  the  hand  be 
struck  off  with  which  he  wrought 
that  offence,  and  be  set  up  on  the 
money-smithy;  but  if  it  be  an 
accusation,  and  he  is  willing  to 
clear  himself,  then  let  him  go  to 
the  hot  iron,  and  clear  the  hand 
therewith  with  which  he  is  charged 
that  fraud  to  have  wrought.  And 
if  at  the  ordeal  he  should  be  guilty, 
let  the  Hke  be  done  as  is  here  before 
ordained. 

"  In  Canterbury  vii  money  ers ; 
IV  the  king's,  and  ii  the  bishops' ; 
I  the  abbots, 

"  At  Eochester  iii ;  ii  the  king's, 
and  I  the  bishops'. 

"  At  London  viii. 

*'  At  Winchester  vi. 

"  At  Lewes  ii. 

"  At  Hastings  i. 

"  Another  at  Chichester. 

"  At  Hampton  ii. 

"  At  Wareham  ii. 

"  At  Exeter  ii. 

"  At  Shaftesbury  ii. 

"  Else,  at  the  other  burgs  i." 
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Again,  '  Dccrctum  Cantmiiuin'  of  the  sarno  king  : 

"Dccretiun  Episcoporum,    ct  uliorum   Sapientum  dc  Kancia.       Dc   I*ac(; 
obscrvanda." 

[The  Decree  of  ilie  Bishops,   and  of  the  other  Wise  Men  of  Kent.     Of 
observing-  tlie  Peace.] 


"  K.irissime,  Episcopi  tui  de 
Kancia  et  omnes  Cantescyre  Thaini, 
Comites,  et  Vilkmi,^^'^  tibi  domino 
karissimo  siio  gratias  agnnt  quod 
nobis  de  pace  nostra  prajcipere  vo- 
luisti,  et  de  commodo  nostro  quae- 
rere  et  consulere,  quia  magnum  inde 
nobis  est  opus,  divitibus  et  pau- 
peribus. 

"Et  hoc  incepimus  quanta  dili- 
gentia  potuiinus  auxilio  sapientum 
eoiiim  quos  ad  nos  misisti;  unde, 
karissime  domine,  Primum  est  de 
decima  nostra,  ad  quam  midtum 
cupidi  sumus  et  voluntarii,  et  tibi 
suppliciter  gratias  reddimus  admo- 
nitionis  tu86. 

"  Secundum  est  de  pace  nostra, 
quam  omnis  populus  teneri  desi- 
derat,  sicut  apud  Greateleyam  sapi- 
entes  tui  posuerunt,  et  sicut  etiam 
nunc  dictum  est  in  concilio  apud 
Fauresham. 

"  Tertium  est  quod  gratiant  omnes 
misericorditer  te,  karissimum  do- 
minmn  suum,  super  dono  quod 
forisfactis  hominibus  concessisti, 
hoc  est  quod  pardonatur  omnibus 
forisfactui'a  de  quocunque  fui'to 
quod  ante  concilium  de  Eaui'csham 


"  Most  dear  [lord] !  thy  Bishops 
of  Kent,  and  all  the  Thanes,  J!]arls, 
and  Villains!*^  of  Kent,  give  thanks 
to  thee,  their  most  dear  lord !  that 
thou  hast  been  pleased  to  issue  thy 
precepts  to  us  concerning  our  peace, 
and  to  enquire  and  to  consult  con- 
cerning our  profit,  because  it  is 
very  necessary  to  us,  both  rich  and 
poor. 

"  And  this  we  have  set  about  with 
as  much  diligence  as  we  are  able, 
with  the  aid  of  those  Wise  Men 
whom  thou  hast  sent  unto  us ; 
wherefore,  most  dear  lord  !  the  Fii'st 
[jjoint]  concerns  our  tithes,  to 
[render]  which  we  are  veiy  desii'ous 
and  willing,  and  we  humbly  thank 
thee  for  thy  admonition. 

"The  Second  is  concerning  our 
peace,  which  all  the  people  desii'e  to 
be  maintained  as  thy  Wise  Men 
ordained  at  Greateley,  and  as  also 
it  is  now  established  in  the  council 
at  Faversham. 

"  The  Third  is,  that  all  most  ear- 
nestly thank  thee,  their  most  dear 
lord,  for  the  grace  which  thou  hast 
granted  to  those  who  have  incun-ed 
forfeitures,  that  is,  that  all  men  are 
pardoned  for  whatsoever  theft  which 
before   the    council    at   Faversham 


'*^  During  the  Saxon  Octarchy,  and  before  the  Norman  Conquest,  villani  meant  free- 
holders, or  those  living  in  upland  towns. 
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factum  fiiit  eo  tenore  ut  semper 
deinceps  ab  omni  malo  quiescat,  et 
omne  latrocinium  suum  confiteantur 
et  emendent  liinc  ad  Augustum. 


"  Quartum,  Ne  aliquis  recipiat 
alterius  hominem  sine  licencia  ejus 
cui  ante  folgavit,  nee  intra  mercam 
nee  extra.  Et  etiam  ne  dominus 
libero  homini  Uafordsoknam  inter- 
dicat  si  eum  recte  custodierit. 

"  Quintum,  Qui  ex  hoc  discedat 
sit  dignus  eorum  quae  in  scrip  to 
pacis  dicuntur  quod  apud  Greate- 
leyam  institutum  est. 

"  Sextum,  Si  aliquis  liomo  sit 
adeo  dives  vel  tantse  parentelge  ut 
castigari  non  possit,  vel  idem  ces- 
sare  nolit,  ut  facias  qualiter  abs- 
trahatur  in  aliam  aliquam  partem 
regni  tui,  sicut  dictimi  est  in  occi- 
duis  partibus,  sit  alterutrum  quod 
sit,  sit  comitum  sit  viUanorum. 


"  Septimum,  Ut  omnis  bomo  te- 
neat  homines  suos  in  fidejussione 
sua  contra  omne  fartum.  Si  tunc 
sit  aliquis  qui  tot  homines  habeat 
quod  non  sufficiat  omnes  custodire, 
prseponat  sibi  singulis  villis  praepo- 
situm  unum  qui  credibilis  sit  ei,  et 
qui  concredat  hominibus.  [Et  si 
prsepositus  alicui  eorum  hominum 
concredere  non  audeat,  inveniat  xii 
plegios  cognationis  suae  qui  ei  stent 
in  fidejussione.]  Et  si  [dominus 
vel]    praepositus   vel   aliquis   homo 


they  have  committed,  upon  this 
condition,  that  for  ever  hereafter 
they  abstain  from  all  evil,  and  that 
they  confess  and  make  compensa- 
tion for  all  their  larcenies  before 
AugTist. 

"  The  Eourth,  Let  no  man  harbour 
another's  man  without  the  licence 
of  him  whom  he  before  followed 
[served],  neither  with  wages,  nor 
Avithout.  And  also,  let  no  lord  re- 
fuse protection  to  any  fi'ee  man  if 
he  shall  conduct  himself  rightftdly. 

"  The  Fifth,  "VATioever  shaU  trans- 
gress this  [decree]  shall  be  worthy 
of  [suifer]  those  penalties  which  are 
promulgated  in  the  law  concerning 
the  peace  established  at  Grreateley. 

"  The  Sixth,  If  any  man  be  so 
rich  or  of  so  gi'cat  power  that  he 
cannot  be  restrained,  or  will  not 
cease  from  his  crimes,  that  thou 
wilt  take  care  that  he  be  withdrawn 
[removed]  into  some  other  part  of 
thy  kingdom,  that  is  to  say,  into 
the  western  parts,  of  what  condition 
soever  he  be,  whether  earl  or  vil- 
lain. 

"The  Seventh,  That  eveiy  man 
keep  his  own  men  under  his  own 
suretyship  against  every  crime.  If, 
therefore,  there  be  any  man  who 
has  so  many  men  that  he  be  not 
able  to  safely  keep  them  all,  let  him 
set  over  them,  in  every  town,  one 
prgefect,  whom  he  shall  think  tinist- 
worthy,  and  who  may  be  surety 
with  his  men.  [And  if  the  praefect 
will  not  become  surety  for  any  one 
of  those  men,  let  the  man  find  xii 
pledges  of  his  kindred  who  may  be 
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hoc  infringat  \v\  abliinc  exeat,  sit 
digiius  coniiii  (juje  a[)U(l  Grcate- 
leyam  dicta  sunt,  nisi  rcgi  [inagis] 
placeat  alia  justitia. 


"Octavum,  Quod  omnibus  pla- 
cuit  de  opere  scutorum  sicut 
dixisti. 

"  Precamur,  domine,  misericor- 
diam  tuam  si  in  hoc  scripto  alteru- 
tram  sit,  vel  nimis  vel  minus,  ut 
hoc  emendari  jubeas  secundum  velle 
tuum.  Et  nos  devote  parati  sumus 
ad  omnia  quae  nobis  prsecipere  velis, 
quae  unquam  aliquatenus  implere 
valeamus." 


surety  for  him.]^^^  And  if  the 
[lord  or]  pracfect,  or  any  man,  in- 
fringe or  depart  from  tliis,  let  him 
incur  tliose  penalties  which  are 
established  at  Greateley,  unless  the 
king  should  rather  please  to  impose 
any  other  punishment. 

"  Eighth,  That  it  hath  pleased 
all,  respecting  shield  service,  as 
thou  hast  ordained. 

"  We  earnestly  entreat  thee,  lord, 
that  if  in  tliis  decree  be  found  any- 
thing whatsoever,  either  too  much 
or  too  little,  thou  wilt  command  it 
to  be  amended  according  to  thy 
will.  And  we  are  humbly  ready  to 
do  all  which  thou  shalt  command 
us,  to  the  utmost  extent  of  our 
ability."  185 


A.D.  944.  Edmund  Atheling  (brother  of  Athelstan)  held  a 
great  council  of  the  clergy  and  laity  at  London  ;  and  Edred 
(another  brother)  succeeded  to  the  throne,  with  the  approba- 
tion of  the  picena-jemoce.  He  inherited  the  fourfold  empu-e 
of  the  Anglo-Saxons,  Northumbrians,  Pagans,  and  Britons ; 
but  each  of  these  states  and  communities  was  \drtually  inde- 
pendent of  the  other  members  : 

"  There  was  one  sovereign,  one  empire,  many  kingdoms  and  provinces, 
many  customs  and  laws.  It  was  not  untO.  after  the  Conquest  that  England 
really  became  one  kingdom,  governed  by  the  king,  and  possessing  one 
supreme  legislatm'e."  ^^^ 

A.D,  1042.  Edward  the  Outlaw,  or  Confessor,  only  sur- 
viving son  of  Ethelred,  was  elected  king  by  a  council  of  the 
prelates  and  great  men  assembled  at  London.     The  laws  of 


184  -^g  }^gj.g  ggg  ^j^g  germ  of  the  English  jury  of  twelve  men. 

^^  Some  passages  of  this  obscure  record  are  not  very  satisfactorily  translated. 

186  Parry's  Parliaments  and  Councils  of  England,  Introd.,  p.  vi. 
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this  king  were  made  "  a  rege,  baronibus,  et  populo  "  {hy  the 
hing,  the  barons,  and  the  people).     According  to  Stowe, 

"  He  was  the  cMef  author  and  cause  that  the  law,  which  we  call  the  com- 
mon law,  was  first  brought  up,  being  gathered  out  of  the  laws  and  ordinances 
of  four  nations,  the  Mercies,  the  West  Saxons,  Danes,  and  NortJimnbers.^'' 

These  he  united  into  one,  by  the  advice  of  his  pitena-jemote. 
The  charter  of  Edward  the  Confessor  to  the  abbey  of  West- 
minster, made  in  a  great  council  held  in  the  last  year  of  his 
reign,  was  granted  ''  coram  episcopis,  abbatibus,  comitibus,  et 
omnibus  optimatibus  Angiiae,  omnique  populo  audiente  et 
vidente''  {before  the  bishops,  ahhats,  earls,  and  all  the  great  me7i 
of  England,  and  all  the  people  hearing  and  seeing)  }^*^ 

Whatever  may  have  been  the  real  constitution  of  the  Saxon 
councils,  it  is  evident,  from  the  preceding  analysis,  that  no 
very  precise  information  can  be  obtained  on  this  subject  from 
any  authentic  documents ;  and  that,  however  generally  it  may 
be  admitted  that  the  approbation  of  certain  classes  of  the 
community  was  desired  as  a  confirmation  of  legislative  or 
other  enactments,  no  positive  law  existed  by  which  their  rights 
were  formally  announced,  or  their  participation  accurately 
defined. 

Each  county  being  divided  into  two  descriptions  of  persons, 
one  possessing  the  land  as  proprietors,  and  the  other  culti- 
vating it  as  vassals,  the  privilege  of  attending  the  legislative 
assemblies,  as  well  as  having  a  share  in  the  judiciary  courts, 
was  necessarily  confined  to  the  landholders.  As  land  was 
the  only  original  possession  of  our  Saxon  ancestors,  this  species 
of  property  alone  could  entitle  them  to  the  right  of  freemen. ^^^ 

Though  it  is  impossible  to  deny  the  general  free  spirit  of 
the  Saxon  institutions,  it  cannot  from  any  specific  and  precise 


^87  Parry's  Parliaments  and  Councils  of  England,  Introd.,  p.  vii,  &c.,  and  authorities 
there  cited. 

^^  Ibid.,  p.  vii,  &c. 
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(widciicc  be  proved  that  tlie  Commons ^  as  they  are  now  con- 
sidered, possessed  a  share  in  tlie  legislative  institutions  of  that 
people,  corresponding  in  any  respect  with  the  participation 
and  rights  they  now  enjoy  in  the  parliaments  of  the  British 
empire.  It  was  long  before  such  a  privilege  was  obtained, 
and  parliaments,  as  they  are  now  constituted,  were  never  the 
antient  constitution  of  England.  The  changes  which  have 
been  effected  were  "  the  work  of  time,  of  accident,  and  cir- 
cumstances, rather  than  of  any  legislative  enactment.''  ^^^ 

It  has  been  stated,  that  under  the  Normans  the  public 
assemblies  of  the  kingdom  were  distinguished  by  the  appella- 
tions Concilium,  Magnum  concilium.  Commune  concilium,  Curia, 
and  Baronagium,  the  peculiar  incidents  and  attributes  of 
which  we  will  attempt  shortly  to  explain. 

Concilium — was  the  king's  ordinary  council,  consisting  of 
prelates,  earls,  and  barons,  selected  by  himself,  and  assisted 
by  the  chancellor,  chief  justiciar,  the  judges,  and  other  officers 
of  state.  It  was  not  only  a  council  of  state,  but  the  supreme 
court  of  justice,  and  met  three  times  every  year,  at  the  great 
festivals  of  Easter,  Whitsuntide,  and  Christmas,  sometimes 
at  Michaelmas,  and  at  other  times  also  by  adjournment. 

Magnum  Concilium — was  a  larger  assembly  of  persons  of 
rank  and  property,  convened  on  extraordinary  occasions. 

Commune  Concilium — was  a  still  more  numerous  body, 
collected  together  for  more  general  purposes. 

The  last  two  councils  of  state  were  usually  convened  on  an 
adjournment  of  the  king's  ordinary  supreme  court  of  justice. 
They  were,  in  fact,  the  king's  great  court  constituted  differ- 
ently, according  to  their  different  functions.  The  term  '  curia' 
was  on  this  account  applied  to  them,  as  it  was  also  to  "the 
assemblage  collected  at  the  seasons  above  mentioned,  for  the 

181)  Parry's  Parliaments  and  Councils  of  England,  Introd.,  p.  vii,  &c. 
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purposes  of  hospitality  and  royal  dignity,  and  for  the  admi- 
nistration of  justice. 

The  commune  concilium  of  the  charter  of  K.  John  is  so 
mentioned  with  respect  only  to  the  imposition  of  scutage 
and  aids,  and  depended  solely  on  tenure  in  chief  of  the 
crown.  ^^^ 


We  will  now  consider  Magna  Carta  with  respect  to  the 
commune  concilium  regni^  having  already  noticed  it  with  regard 
to  the  liberty  of  the  subject.  ^^^ 

Magna  Carta,  XV  Junii  mccxv,  anno  regni  Regis  JoJiannis  XVII. 


"  Et  ad  h'endum  commune  con- 
cilium regni  de  auxilio  assidendo 
alit*  q'm  in  trib^  casib?  pred'cis 
u'l  de  scutagio  assidendo,  sumoneri 
faciemus  arcliiepds,  ep5s,  abbes, 
comites  -)  majores  barones  sigillatim 
p'.  litteras  n'ras,  i  preterea  faciemus 
sumoneri  in  gen'ali  p'.  vicecomites 
et  ballivos  n'ros  omnes  illos  qui  de 
nob'  tenent  i.  capite,  ad  certum 
diem,  scilt.  ad  terminum  quadra- 
ginta  dierum  ad  min'.  -^  ad  certum 
locum,  et  in  omnib^  litt'is  illius 
sumonitionis  causam  sumonitionis 
exprimem'.  Et  sic  f'ca  sumdni- 
tione  negotium  ad  diem  assigna- 
tum  p'cedat  sc'dm  concilium  illor' 
qui  p'sentes  fuerint  q'mvis  n5  omnes 
sumoniti  venerint." 


"And  for  holding  a  common 
council  of  tlie  kingdom  for  assess- 
ing an  aid,  other  than  in  the  three 
cases  aforesaid,  or  for  assessing  a 
scutage,  we  will  cause  to  be  sum- 
moned the  archbishops,  bishops, 
abbats,  earls  and  gi'cater  barons 
severally,  by  our  letters.  And 
moreover  we  will  cause  to  be  sum- 
moned generally  by  our  sheriffs  and 
bailiffs  all  those  who  hold  of  us  in 
capite,  at  a  day  certain,  to  wit,  at 
the  end  of  forty  days  at  the  least, 
and  at  a  certain  place ;  and  in  all 
letters  of  that  summons  we  will 
express  the  cause  of  the  summons. 
And  the  summons  being  thus 
made,  the  matter  shall  proceed  at 
the  appointed  day,  according  to 
the  advice  of  those  who  shall  be 
present,  although  all  who  have  been 
summoned  shall  not  attend." 


^^  Foi:  many  of  the  preceding  observations  see  the  Lords^  Reports  touching  the  Dignity 
of  a  Peer  oj  the  Realm  ;   also  Parry's  Parliaments  and  Councils  of  England. 
*^^  Ante,  Sec.  Ill  of  this  Analysis. 
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By  til  is  charter  it  is  also  provided — 


"  Nullum  s(;ut;i^iuni  u'l  auxi- 
liuui  pouct'  in  regno  n'ro  nisi  p' 
connnunc  concilium  rcgni  n'ri  ad 
corpus  n'rm  retlimendum  T  primo- 
genitum  filium  n'nn  militcm  fa- 
ciendum 1  ad  fJiam  nostram  p'mo- 
genitam  scmel  maritandam.  1  ad 
liec  non  fiat  nisi  ronabilc  auxi- 
lium." 


"  No  scutagc  or  aid  shall  be 
imposed  in  our  kingdom,  except  by 
the  common  council  of  our  king- 
dom, to  redeem  our  body,  and  to 
make  our  eldest  son  a  knight,  and 
to  maiTy  once  our  eldest  daughter. 
And  for  this  there  shall  only  be 
made  a  reasonable  aid." 


At  the  close  of  the  reign  of  K.  Hen.  Ill  the  '  Curia  Regis  ' 
was  called  the  king's  parliament.  But  the  words  '  curia 
regis'  and  'parliament'  did  not  originally  denote  a  legislative 
assembly,  but  only  the  king's  select  council  and  supreme 
court  of  justice.  It  was  his  prerogative  to  make  laws,  to  a 
certain  extent,  on  his  own  authority,  but,  beyond  certain 
limits,  the  consent  of  a  larger  assembly,  the  magnum  or 
commune  concilium,  was  necessary. 

Under  K.  Edw.  I  the  meetings  of  the  king's  ordinary 
council  and  court  of  justice  were  usually  termed  parliaments, 
as  well  as  the  great  council  of  the  realm  ;  and  in  3  Edw.  II 
the  word  '  parliament '  was  beginning  to  be  used  to  express  a 
legislative  assembly. 

Baronagium,  baronage,  seems  first  to  have  been  used 
under  K.  Hen.  HI,  and  then  evidently  meant  the  great 
council,  consisting  only  of  barons.  It  was  also  so  employed 
by  the  ordainers  under  K.  Edw.  II,  who  included  under  it 
the  elected  prelates,  earls,  and  barons.  In  other  and  later 
instances  it  seems  to  have  been  meant  to  extend  to  all  who 
had  a  voice  in  parliament. 

According  to  the  usual  obligations  of  feudal  tenure,  the 
immediate  free  tenants  of  every  superior  lord  were  bound  to 
attend  the  court  of  that  superior,  and  the  king's  immediate 
tenants  {j.e,  i7i  capite)  were  bound  to  attend  his  court,  as 
appears  by  the  Magna  Carta  of  K.  John,  and  had  a  right  to 
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be  summoned  to  the  '  commune  concilium  regni/  in  order 
to  give  validity  to  the  grant  of  an  extraordinary  aid. 

The  inconvenience  and  expense  of  attendance,  however, 
inclined  many  to  neglect  their  duty ;  and,  though  owing  suit 
and  service  to  the  king's  court  rendered  the  tenant  one  of  the 
king's  barons,  none  probably  attended  but  such  as  were 
expressly  summoned. 

Knights,  citizens,  and  burgesses  were  first  summoned  to 
parliament  in  49  Hen.  Ill,  before  which  it  cannot  be  esta- 
blished by  history  or  records  that  any  commoners,  elected  by 
the  people  or  others,  were  called  to  our  great  councils  and 
parliaments  as  members  of  the  same. 

The  charter  of  K.  John  affords  the  first  authentic  evidence 
as  to  the  constitution  of  the  legislative  assembly,  called  '  The 
Great  Council,'  which,  as  we  have  seen,  consisted  only  of  the 
7iobiles  majores,  who  were  summoned  specially  by  the  king's 
writ,  and  of  the  nohiles  minor es  (tenants  in  capite),  who  were 
to  be  summoned  generally.  Prom  this  charter,  however,  no 
inference  can  be  drawn  that  cities  or  boroughs  had  any  share 
in  such  assemblies. 

The  charter  of  K.  John  did  not,  however,  definitively  settle 
the  constitution  of  the  great  legislative  assembly.  The 
charters  of  1  and  9  K.  Hen.  Ill  omit  the  clauses  respecting 
such  constitution ;  and  the  charter  of  K.  John  was,  in  fact, 
superseded  by  that  of  9  Hen.  Ill,  which  has  ever  since  been 
recognised  as  the  great  charter  of  liberties. ^^^ 

The  very  first  writ  wherein  express  mention  is  made  of 
writs  to  sheriff's  or  others  to  send  knights,  citizens,  and  bur- 
gesses to  parliament  is  in  49  K.  Hen.  HI,  in  which  year  a 
great  council  was  convened,  consisting  of  certain  persons, 
both  of  the  clergy  and  laity,  summoned  personally  by  the 
king's  writ,  and  of  others  required  to  attend  by  writs  directed 


'^'  For  general  information  on  the  Great  Charter,  see  ante,  Sec.  HI  of  this  Analysis. 
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to  the  shcrifts  of  counties,  to  tlie  CiiKiue  Ports,  and  to  certain 
cities  and  boroughs. 

If  the  cities  and  boroughs  which  held  iw/niediatdij  of  the 
king,  and  the  Cinque  Ports  whicli  so  hehl,  were  considered  as 
tenants  in  capifc,  the  only  hniovation  in  this  proceeding  from 
the  charter  of  K.  John,  which  named  only  such  tenants,  was 
the  acceptance  of  procuratores  (proxies,  or  representatives) 
instead  of  principals. 

In  the  23d  of  K.  Edw.  I  writs  were  sent  to  the  sheriffs  to 
cause  to  be  elected  of  each  county  two  knights,  and  of  each 
city  and  borough  two  citizens  and  burgesses,  with  full  power 
to  act  and  consent.  The  Cinque  Ports  were  not  summoned 
till  the  reign  of  K.  Edw.  III. 

The  cities  and  boroughs  seem  only  to  have  been  those  of 
the  king's  demesnes,  inasmuch  as  the  grants  were  only  made 
"  de  dominicis  civitatibus  et  burgis."  The  knights  did  not 
represent  any  of  the  king's  demesnes. 

All  the  tenants  in  capite  had  no  longer  a  right  to  demand 
a  summons  to  parliament,  as  such.  Two  persons  elected  for 
each  county  by  all  the  freeholders  had  been  substituted  for 
such  tenants  in  chief  as  had  not  special  summons.  And  a 
statute  of  5  Ric.  II  confirmed  to  the  counties,  cities,  and 
boroughs,  which  then  sent  members  to  parliament,  their 
rights  of  representation  on  the  evidence  of  usage. 

In  all  writs  of  summons  the  Commons  are  summoned  "ad 
consentiendum  hiis  quae  de  communi  consilio  regni  prelato- 
rum,  magnatum,  et  procerum  contigerit  ordinari "  (to  consent 
to  those  things  which  should  be  ordained  by  the  common 
advice  of  \hQ prelates,  nobles,  and  great  men).  And  no  treaty 
or  conference  between  them  and  the  lords  and  great  men  is 
ever  mentioned.  Hence  it  appears  probable  that  the  Lords 
and  Commons  never  sat  and  consulted  together  as  one  house 
in  the  parliaments  of  England. 
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The  first  particular  mention  of  the  separation  of  the 
Commons  from  the  Lords  occurs  a.d.  1332,  6  Edw.  III. 

For  a  long  period  after  that  at  which  knights,  citizens,  and 
bm^gesses  obtained  the  privilege  of  a  customary  summons  to 
the  parliaments  and  great  councils  of  the  realm,  they  were 
elected  and  empowered  only  "  ad  faciendum  quod  de  com- 
muni  concilio  ordinabitur  in  prsemissis"  (to  do  what  shall  be 
ordained  by  the  common  council  in  the  premises) ;  while  the 
earls,  barons,  and  nobles  were  summoned  "  locuturi  et  super 
praedictis  negotiis  tractaturi"  (to  sjpeah  and  consult  upon  the 
matters  aforesaid). 

The  knights  in  every  shire  were  elected  in  the  full  county 
court ;  and  the  sheriffs  exacted  and  received  from  every 
knight,  as  well  as  from  every  citizen  and  burgess  elected  and 
returned,  special  manucajptores  (sureties)  of  good  quality  for 
their  appearance  at  the  day  and  place  appointed  by  the  writ. 

On  complaint  of  the  people  that  sheriffs  and  other  unfit- 
ting persons  were  elected  knights,  an  ordinance  was  made 
46  Edw.  Ill,  A.D.  1372,  which  directs  — 


"  That  henceforth  no  man  of  law- 
practising  in  the  king's  court,  nor 
sheriff  whilst  he  is  sheriff,  shall  be 
returned  or  accepted  as  knights  of 
shires  ;  and  that  they  who  are  men 
of  law  and  sheriffs,  now  returned  to 
parliament,  shall  not  have  their 
wasres." 


"  Qe  desormes  null  homme  de 
ley  pursuant  busoignes  en  la  com-t 
le  Roi,  ne  viscont  pur  le  temps  q'il 
est  viscont,  soient  retournez  ne 
acceptez  chivalers  des  countees,  ne 
q'e  ces  q'i  sont  gentz  de  ley  et 
visconts  ore  retournez  en  parlement 
eient  gagez." 

In  5  Hen.  IV  a  new  clause  was  however  introduced,  pro- 
hibiting "  all  apprentices,  or  any  other  men  of  the  law,  to  be 
elected,"  as  well  as  the  sheriffs. 

We  wiU  now  notice  some  special  returns  for  this  county 
and  some  cities  and  boroughs  within  it,  which  furnish  much 
valuable  information,  especially  as  to  who  were  the  electors  in 
these  instances  at  the  respective  periods. 

Anno  12   Hen.  IV  twelve   persons  elect  knights  for  the 
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county  of  Kent,  and  the  same  individuals  at  the  same  time 
elect  citizens  for  Cnnterljnri/  inid  Rochedcr. 

Anno  2  Hen.  V,  in  the  county  court  of  Kent,  held  at 
Rochester,  four  coroners,  and  eight  others  present,  chose  the 
knights  for  the  county,  and  the  same  persons  elect  two  citizens 
for  Canterbury  and  two  for  Rochester. 

Annis  20,  25,  29,  and  38  Hen.  VI,  the  knights  and  citizens 
for  the  county  of  Kent  were  elected  at  the  same  time. 

Annis  8  and  10  Hen.  VI,  a  statute  directs  that  the 
knights  of  the  shires  shall  be  elected  by  forty  shilling  resident 
freeholders. 

Anno  23  Hen.  VI,  the  sheriff  is  commanded  to  send  to  the 
proper  officers  of  cities  and  boroughs,  that  the  election 
should  be  made  by  the  citizens  and  burgesses ;  but  who 
were  such,  is  left  to  usage,  when  not  regulated  by  charters  of 
the  crown. 

Although  we  have  spoken  of  the  '  privilege'  of  being  repre- 
sented in  parliament,  yet  it  must  be  observed  that  it  was 
very  burthensome  on  counties,  cities,  and  boroughs,  inasmuch 
as  their  representatives  were  entitled  to  receive  w^ages  from 
their  constituents,  whom  they  so  represented.  The  people 
themselves  used  their  best  exertions  to  escape  from  the 
burthen  and  charges  of  representation  ;  and  many  boroughs, 
being  unable  or  unwilling  to  defray  these  expenses,  either 
neglected  to  answ^er  the  sheriff's  writ,  or  petitioned  to  be 
exempted  from  an  insupportable  charge. 

The  first  writ  for  levying  w^ages,  '  de  expensis'  is  coeval 
with  the  first  known  attendance  of  knights  in  the  parliament 
of  49  Hen.  III.  The  king's  writ,  tested  10th  February,  the 
last  day  of  this  meeting,  directs  the  sheriffs  to  assess,  by  a  jury 
of  four  lawful  knights,  the  reasonable  expenses  of  the  repre- 
sentative knights,  ''  veniendo,  morando,  et  redeundo''  which  it 
was  fit  the  commonalties  electing  them  should  defray,  and  not 
themselves. 

35 
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These  writs,  whicli  were  at  first  very  general  and  indefinite, 
expressing  neither  the  sum  to  be  paid,  nor  the  names  of  those 
who  were  to  receive  payment,  continued  to  be  issued  at  the 
end  of  every  parhament. 

In  35  Edw.  I  the  writs  for  the  wages  of  citizens  and  bur- 
gesses are  addressed  to  the  mayors,  baihffs,  and  other  officers 
of  the  respective  cities  and  boroughs,  and  not,  as  before,  to 
the  sheriffs.  The  writs  in  16  Edw.  II  first  reduced  the  wages 
to  a  definite  amount,  namely,  to  four  shillings  a  day  for  every 
knight  of  the  shire,  and  two  shillings  for  every  citizen  and 
burgess,  in  coming,  staying,  and  returning. 

With  few  exceptions,  the  wages  for  knights  continued  to  be 
four  shillings,  and  for  citizens  and  burgesses  two  shillings,  for 
some  centuries,  even  to  the  reign  of  Charles  the  Second,  not- 
withstanding the  immense  difference  in  the  value  of  money. 
Frynne  is  of  opinion,  that  in  his  day  (1660)  forty  shillings 
were  scarcely  equivalent  to  four  shillings  when  wages  were 
first  determined;  and  at  this  day  five  pounds  would  be 
scarcely  an  equivalent. 

In  a  parliament,  held  at  Leicester  30th  April,  2  Hen.  V, 
A.D.  1414,  is  presented — 

"  A  petition  of  the  Gentlemen  and  others  who  hold  their  lands  by  Knights^ 
service,  within  the  gyldable,  in  the  comity  of  Kent,  wliich  states,  that  the 
wages  of  the  knights  for  that  county  were  not  leviable  of  others  within  the 
county,  according  to  the  custom  there,  but  only  of  those  who  held  their  lands 
by  knights'  service,  as  well  within  as  without  franchises;  and  lately  the 
sheriffs  levied  the  wages  only  of  those  who  held  by  such  service  witliin  the 
gyldable,  and  not  within  the  fi'anchises,  contrary  to  antient  custom  and  usage. 
They  pray  that  the  king  will  ordain  that  the  wages  shall  be  levied  generally  of 
all  those  who  hold  by  knights''  service,  as  well  within  as  without  franchises, 
except  the  knights'  fees  in  the  hands  of  the  archbishop  of  Canterbuiy,  and  the 
other  lords,  spiritual  and  temporal,  who  come  to  the  parliaments  by  authority 
of  the  king's  writs.  It  is  answered,  '  Let  the  statute  thereof  be  put  in  due 
execution.'  "    (Parry's  Pai'l.  and  Councils  of  England,  p.  171.) 

The  statute  here  referred  to  seems  to  be  that  of  12  Ric.  II, 
cap.  12,  A.D.  1388,  intituled  "In  what  cases  the  Lords  and 
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Spiritual  Persons  shall  be  contributory  to   the    Expenses  of 


the  Knights  of  Parlianient." 

*'  Item,  ciitlroii  dc  la  Icvcc  dcs 
despoiises  des  chivalors  vciuintz  as 
parlemcntz  pur  les  commiiiics  dcs 
coiuitecs,  accordez  est  -j  assent uz, 
qe  la  dite  levee  soit  faite  come  ad 
este  use  avaut  ces  luires,  ajouste  a 
ycell,  qe  si  ascun  seiguur,  ou  autre 
liomme,  espirituel  ou  temporcl,  eit 
purcluiscz  ascuns  terres  ou  teiie- 
mentz,  ou  autres  possessions,  qi 
soleient  estre  contributoirs  as  tiels 
despenses  devant  le  temps  du  dit 
purchace,  qe  mesmes  les  terres,  te- 
nementz,  i  possessions,  i  les  te- 
nantz  dicelles,  soient  contributoirs 
as  dites  despenses  come  les  ditz 
terres,  tenementz,  t  possessions,  i 
les  tenantz  dicelles,  solient  faii'c 
devant  le  temps  de  mesme  la  pur- 
chase." 


"  Item,  in  the  right  of  the  h;vy- 
ing  of  the  expenses  of  the  knights 
coming  to  the  parliaments  for  the 
Commons  of  the  counties,  it  is 
accorded  and  assented,  that  the  said 
levying  be  made  as  it  hath  Ijcen  used 
before  this  time,  joining  to  the  same, 
that  if  any  lord,  or  any  other  man, 
sjjiritual  or  temporal,  hath  purchased 
any  lands  or  tenements,  or  other 
possessions,  that  were  wont  to  be 
contributory  to  such  expenses  be- 
fore the  time  of  the  said  piu'chase, 
that  the  said  lands,  tenements,  and 
possessions,  and  the  tenants  of  the 
same,  be  contributory  to  the  same 
expenses  as  the  said  lands,  tene- 
ments, and  possessions,  and  the 
tenants  of  the  same,  were  wont  to 
do  before  the  time  of  the  same  pur- 
chase." 


This  Act,  as  well  as  the  petition,  shows  that  much  of  the 
law  depended  on  usage.  The  county  of  Kent  seems  to  have 
been  the  only  one  in  which  the  wages  of  knights  were,  b} 
usage,  paid  only  by  those  who  held  knights'  fees,  and  not  by 
other  freeholders.  In  all  the  counties  the  lords,  spiritual  and 
temporal,  claimed  exemption  for  their  lands,  which  claim  was 
admitted  by  the  statute,  except  such  lands  as  wxre  purchased, 
and  then  only  if  such  had  not  before  paid.  The  exemption  of 
the  lords  spuitual  and  temporal,  and  of  cities  and  boroughs 
which  sent  members,  and  the  usage  in  the  county  of  Kent,  all 
originated  probably  in  the  supposition  that  the  lords  repre- 
sented their  own  tenants,  and  that  in  the  first  constitution 
of  elected  representatives  for  shires,  these  appeared  instead  of 
the  tenants  in  chief  of  the  crown  by  knights'  service,  who 
were  to  be  generally  summoned,  according  to  the  charter  of 
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John.  The  usage  must  have  commenced  subsequently  to  that 
charter,  and  on  no  other  principle  than  that  the  electors  were 
to  pay  the  elected.  Before  and  in  the  2d  Hen.  V  it  was 
estabhshed  that  the  knights  represented  all  the  people  of  the 
shires,  and  the  ground  of  exemption  for  the  tenants  of  the 
lords  was  at  an  end.  They  no  longer  represented  their  own 
tenants.  The  exemption  had  become  a  mere  privilege,  founded 
on  usage.  They  had  become  a  separate  and  distinct  branch 
of  the  legislature,  having  the  character  they  now  maintain. 

There  seems  to  have  been  no  positive  law  extant,  when  the 
questions  were  first  raised,  who  were  to  be  the  electors,  and 
who  were  chargeable  with  wages,  and  that  the  legislature  had 
no  guide  except  usage,  which  was,  therefore,  the  "  author  of 
that  constitution  of  the  legislative  assembly,  acknowledged  to 
be  the  established  law  of  the  land." 

It  is,  however,  perfectly  clear,  from  the  language  of  the 
petition  of  the  gentlemen  of  Kent  (anno  2  Hen,  V),  that  lands 
in  Kent,  of  the  tenure  of  Gavelkind,  were  not  contributory  to 
the  wages  of  knights  of  the  shire  ;  but  that  tenants  in  capite, 
or  by  knights'  service  (according  to  the  Magna  Carta  of  King 
John),  were  alone  contributory. 

I  will  conclude  this  inquiry  into  the  constitution  of  parlia- 
ment by  giving  (from  memoirs  of  my  own  family)  some 
instances  of  levying  wages  for  knights  of  the  shire. 

"  A.D.  1377.  1  Ric.  II. — Eichard  del  Sandes  and  Robert  Mowbray  Chevaler 
were  returned  knigbts  of  tbe  sbire  for  Cumberland,  and  £2  8  was  levied  by  the 
sheriff  for  their  expenses  in  attending  70  days  in  parliament  at  Westminster." 

This  parhament  sat  only  forty-seven  days,  from  13th  Oc- 
tober to  28th  November,  so  that  twenty-eight  days'  wages 
were  allowed  the  knights,  veniendo  et  redeundo  to  and  from 
Westminster  to  Cumberland. 

"A.D.  1390.  14  Ric.  II  —Thomas  del  Sandes  and  William  de  Stapleton 
served  iji  parliament  as  knights  of  the  shyre  for  Cumberland,  and  had  ^£14.  8*. 
lor  80  days'  attendance  at  Westminster." 
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This  pju'lijimcnt  assembled  on  Saturday,  12th  Novend)er, 

sat    twenty- two  days,    and   was  dissolved   on   Saturday,   'id 

December ;  so  that  fourteen  days'  wages  were  allowed  the 

knights,  veniendo  et  redeundo. 

"A.D.  1395.  18  llic.  IL— Tlioinns  del  Sandesi^'^  and  WiUiam  de 
Staplcton  were  again  returned  kni<5hts  for  Cumberland,  and  had  the  like 
sum  for  their  expenses,  in  attending  30  days." 

This  parliament  assembled  on  27th  January,  sat  20  days, 
and  was  dissolved  on  15th  February,  so  that  sixteen  days' 
wages  were  allowed  to  the  knights,  veniendo  et  redeundo, 

TRIAL  BY  BATTLE. 

This  section  of  the  Custumal  also  provides  not  only  against 
taking  the  grand  assize  by  twelve  knights,  but  also  against 
Trial  by  Battle. 

Trial  by  combat,  or  the  Wager  of  Battle,  was  introduced 
into  England,  among  other  Norman  customs,  by  WilHam  the 
Conqueror,  but  was  only  used  in  three  cases — one  military, 
one  criminal,  and  the  third  civil.  The  first  in  the  court 
martial,  or  court  of  chivalry  and  honour;  the  second  in 
appeals  of  felony  ;  and  the  third  upon  issue  joined  in  a  writ  of 
right,  the  last  and  most  solemn  decision  of  real  property ;  and 
it  is  to  this  last  case  that  the  Custmnal  applies. 

This  form  of  "trial  by  battel,"  which  was  an  immediate 


^^3  It  may  not  be  altogether  without  antiquarian  interest  to  remark,  that,  after  a  lapse  of 
nearly  five  centuries,  I  possess  the  personal  seal  of  this  Thomas  del  Sandes,  my  ancestor. 
The  matrix  is  of  silver,  of  rude  workmanship,  and  was  found  in  CarHsle  Castle.  The 
heraldic  bearing  on  the  shield  is  *  a  fesse  dancette  betM^een  three  cross-croslets  fitchees  ;' 
the  legend  *  sigil  .  thome  .  del  .  sandes.'  The  shield  is  surmounted  by  a  helm.  No 
crest,  but  a  branch  of  foliage  resembling  the  Plant agenistcB,  a  sort  of  heraldic  cognizance, 
perhaps  indicating  that  he  was  a  feudatory  of  the  Plantagenets. 

These  arras  are  still  borne  by  his  descendants,  and  the  seal  affords  an  imperishable 
record  of  the  antiquity  and  authenticity  of  our  family-heraldic  bearings,  a  record  long 
anterior  to  the  creation  of  the  College  of  Heralds. 

As  an  antiquary,  I  cannot  but  regret  the  change  in  our  family  name  from  Sandes  to 
Sandys,  which  was  effected  by  Sir  Samuel  and  Sir  Edwin  Sandys,  the  sons  of  Edwyn 
Sandes,  abp.  of  York,  temp.  Qu.  Eliz. 
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appeal  to  heaven — ''Dieu  defend  le  droit''  was  the  only 
decision  of  such  writ  of  right  from  the  Conquest,  until  King 
Hen.  II,  by  consent  of  parliament,  introduced  the  Grand 
Assize,  in  concurrence  therewith,  giving  the  tenant  the  choice 
of  either  the  one  or  the  other. 

Although  the  writ  of  right  itself,  and  of  course  this  trial 
^hereof,  has  long  since  been  disused,  yet  the  trial  by  battle 
vas  not  formally  abolished  by  law  till  our  own  days. 

The  statute  passed  22d  June,  1819   (59  Geo.  Ill,  c.  46), 

intituled  "  An  Act  to  abolish  Appeals  of  Murder,  Treason, 

Felony,  or  other  Offences,  and  Wager  of  Battel,  or  joining 

Issue  and  Trial  by  Battel  in  Writs  of  Right,"  after  stating 

that  the  trial  by  battle  in  any  suit  is  a  mode  of  trial  unfit  to 

be  used,  enacts — 

"  That  from  and  after  the  passing  of  this  Act,  in  any  writ  of  right  now 
depending,  or  which  may  hereafter  be  brought,  instituted,  or  commenced,  the 
tenant  shall  not  be  received  to  wage  battel,  nor  shall  issue  be  joined,  nor  trial 
be  had  by  battle,  in  any  writ  of  right,  any  law,  custom,  or  usage  notwith- 
standing." (Sec.  2.) 

The  last  trial  by  battle  that  was  waged  in  the  Court  of 
Common  Pleas,  at  Westminster,  was  in  13th  Eliz.,  a.d.  1571, 
and  was  held  in  Tothill-fields,  Westminster.  (See  Spehnan  voc. 
Campus,  who  was  present  at  the  ceremony.) 

In  this  trial  by  battle  on  a  writ  of  right,  the  battel  is 
waged  by  champions,  and  not  by  the  parties  themselves, 
because  in  civil  actions,  if  any  party  to  the  suit  die,  the  suit 
must  abate,  and  be  at  end  for  the  present ;  and  therefore  no 
judgment  could  be  given  for  the  lands  in  question  if  either  of 
the  parties  were  slain. 

The  circumstance  which  gave  occasion  to  the  statute  of 
1819  was  an  appeal  of  murder  brought  in  Michaelmas  Term, 
58  Geo.  Ill,  by  William  Aslford  against  Abraham  Thornton,  for 
the  murder  of  his  sister,  under  the  following  circumstances. 

William  Ashford,  the  eldest  brother  and  heir-at-law  of 
Mary  Ashford,  spinster,  deceased,  brought  a  writ  of  appeal 
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aa'aiiist  Abraliaiu  Tlioniton,  for  the  murder  of  his  said  sister, 
of  which  ofteiice  the  defendant  had  been  tried  and  acquitted 
at  Warwick  sunnner  assizes  preceding,  under  circumstances 
of  strong  sus})icion  (though  not  ahsohitely  conchisive)  of  his 
having  ravished,  and  afterwards  thrown  her  into  a  pit  of 
water,  where  the  body  was  very  recently  found.  The  Appellee, 
upon  being  called  upon  to  plead,  pleaded  "  Not  guilty,  and 
I  am  ready  to  defend  the  same  by  my  body ;"  and  thereupon 
taking  his  glove  off,  he  threw  it  upon  the  floor  of  the  court. 
The  Appellant  afterwards  delivered  in  a  counterplca,  to  which 
there  was  a  replication,  a  general  demurrer  and  joinder  therein. 
After  very  long  and  elaborate  arguments,  the  Court  of  King's 
Bench  held  that  the  appellee  had  a  right  to  wage  his  battel, 
the  appellant  not  having  brought  himself  within  any  of  the 
established  cases,  which  entitled  him  to  decline  the  wager  of 
battle ;  namely,  where  the  appellant  is  an  infant,  or  a  woman, 
or  above  sixty  years  of  age,  or  where  the  appellee  is  taken 
with  the  mainour,  or  has  broken  prison,  or  where  great  and 
violent  presumptions  of  guilt  exist  against  the  appellee,  which 
admit  of  no  denial  or  proof  to  the  contrary.  The  appellee 
was  afterwards  discharged.  ^^* 

It  now  only  remains  to  add  a  few  observations  to  those 
which  w^e  have  already  made  in  our  commentary  upon  the 
eleventh  section  of  the  Custumal  {ante,  p.  156-160),  in  regard 
to  suit  and  service  by  Gavelkind-men  at  various  courts. 

And  first,  as  to  Section  VI,  which  we  have  referred  to 
this  place.  By  that  Section  (YI)  the  Kentish  men  claimed 
that  those  who  held  only  lands  in  Gavelkind  were  not  bound 
personally  to  attend  the  eyre  (the  courts  of  the  justices  in 
itinere)y  except  only  by  the  borsholder  and  fom-  men  of  the 
borough,  but  in  the  case  of  cities  and  towns  by  twelve  men.^^^ 


***  See  the  whole  proceeding  fully  reported  in  Ashford  v.  Thornton,  1  Barn,  and  Aid.  405. 
^^  Another  indication  of  the  antiquity  of  a  jury  of  twelve  men. 
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But  this  twenty-first  Section  shows,  however,  that  tenants 
in  Gavelkind  in  general  were  bound  to  attend  to  take  the 
Great  Assise,  in  lieu  of  twelve  knights,  as  elsewhere ;  and 
that,  ultimately  those  who  held  Gavelkind  lands  to  the 
amount  of  twenty  pounds  ^^^  per  annum  were  liable  to  be 
returned  in  attaints,  in  lieu  twenty-four  knights,  as  else- 
where. 

Sec.  XXII.  "  Ces  sont  les  usages  de  Gauylekend  e  de 
Gaiiylehendeys  en  Kent,  que  furent  deuaunt  le  Conquest,  e  en 
le  Conquest,  e  totes  hoiires  ieskes  en  ga.'^ 

The  Custumal  concludes  with  asserting  that  these  are  the 
Customs  of  Gavelkind,  and  of  Gavelkind  men  in  Kent,  which 
had  existed  before  and  at  the  Conquest,  and  ever  since  till 
that,  the  time  of  their  allowance  by  the  Justices  in  Eyre,  in 
the  21st  of  K.  Edw.  I.  And  it  tends  in  some  measure  to 
confirm  the  fact  of  such  judicial  allowance  of  our  Gavelkind 
customs,  when  we  find  it  averred  in  the  preceding  Section 
(XXI)  that  the  charter  of  K.  Hen.  Ill  was  at  that  time,  in  that 
same  year,  in  the  custody  of  Sir  John  de  Norwode  (one  of 
the  king's  justices),  and  by  him  probably  then  exhibited, 
that  it  might  be  included  and  combined  with  the  more  antient 
and  primeval  Gavelkind  customs  of  Kent. 


^^^  These  were  gentlemen  of  such  estate  as  rendered  them  liable  to  take  upon  them- 
selves the  honour  of  knighthood. 


END    OF    THE    COMMENTARY    ON    THE    CUSTUMAL. 


or   THE    CUSTOM    OF    KENT 


TO 


DEVISE    GAVELKIND    LANDS. 


IN  our  commentary  on  Section  V  of  the  Ctcstumal  {ante,  p.  92) 
we  laid  before  the  reader  a  general  tabular  view  of  the 
leading  distinctions  between  the  tenure  of  lands  in  Gavelkind, 
and  at  common  law — viz. : 


By  tJie  Common  Law  of  Kent. 
{Gavelkind.) 

V.  Will. — Gavelkind   lands   have 
always  been  deviseable. 


By  the  Common  Law  of 
England. 

V.  Will. — At  common  law,  lands 
not  generally  deviseable  by 
will  till  the  statutes  32  Hen. 
VIII  and  34  and  35  Hen. 
VIII,  whereby  two-thirds  of 
lands  in  chivahy,  and  the 
whole  of  the  socage  lands, 
became  devisable.  And  by 
stat.  12  Car.  II,  military 
tenures  were  converted  into 
common  socage,  so  that  the 
whole  became  deviseable  by 
will. 

It  may  probably  have  excited  the  surprise  of  the  reader, 
that,  in  the  course  of  our  commentary  upon  the  Kentish 
Custumal,  we  have  not  noticed  the  testamentary  disposition  of 
Gavdkind  lands.  The  fact  is,  that  in  the  Custumal  wo  mention 
is  made  of  any  such  Custom,  and  its  existence,  therefore,  has 
been  formerly  warmly  contested  by  antiquaries.  And  it  has 
even  been  asserted,  that  no  mention  is  made  of  it  in  Lambard's 

36 
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Perambulation.  But  this  latter  assertion  is  inexact ;  for  in 
p.  491  of  his  Perambulation,  voce  Me^ham,  that  most  learned 
antiquary  writes  thus : 

"  Upon  the  auncient  fourme  of  a  Testament. — To  the  ende  that  it  may 
appeere  what  the  auncient  forme  and  phrase  of  a  testament  was  :  howe  the 
husbande  and  the  wife  ioyned  in  making  their  testaments  :  howe  landes 
were  deuisable  by  testament  in  olde  time :  by  what  wordes  estates  of 
inheritaunce  were  wont  to  be  created  :  howe  the  lordes  consent  was  thought 
requisite  to  the  testament  of  the  tenant :  and  howe  it  was  procured  by 
a  guift  of  heriot,  which,  as  Bracton  saieth,  was  done  at  the  first  magis  de 
gratia,  quam  de  iure.  Furthermore,  howe  tliis  town  of  Mepham,  and  sundrie 
others  came  at  the  first  to  Chiistes  Church,  S.  Augustine,  and  Rochester : 
and  finally,  that  you  may  know,  as  well  what  aduancement  to  gentrie  was 
then  in  use,  as  also  what  weapons,  iewels,  and  ornaments  were  at  that  time 
wome  and  occupied,  I  will  set  before  your  eye  the  last  will  and  testament  of 
one  Byrlitric  and  his  wife,^^^  which  was  a  man  of  great  wealth  and  posses- 
sions within  this  shyre,  and  had  his  abiding  at  Mepham  more  then  sixe 
hundreth  yeeres  agoe." 

Robinson  says — 

"This  testamentary  power  was  a  very  valuable  privilege  before  32  Hen. 
VIII,  when  it  was  not  in  the  power  of  the  owner  of  any  lands  in  this 
kingdom  to  alien  them  without  a  special  custom  of  the  place  where  they  lay, 
by  any  act  to  be  ambulatory  till  the  time  of  his  death ;  but  he  was  put  to 
depart  with  the  legal  estate,  by  making  a  feoffment  to  his  own  use,  or  to  the 
use  of  his  wiU,  and  that  use  he  might  devise  ;  an  invention  too  of  later  times, 
and  attended  with  some  inconveniences.  Nor  did  this  cease  to  be  a  matter 
of  importance  on  the  general  liberty  given  by  the  statutes  of  wills  to  devise 
socage  lands  by  will  in  writing ;  for  these  statutes,  being  in  the  affirmative, 
were  holden  not  to  take  away  a  custom  of  devising  {Co.Litt.llld,  3  Eep.35), 
and  consequently  the  assistance  of  the  custom  was  stdl  wanted  to  make  a 
will  of  socage  lands  when  joined  with  a  devise  of  lands  holden  by  knights' 
service  in  capite,  good  for  the  whole  of  the  socage,  which  otherwise  had  been 
void  for  a  thii'd  part  (3  Sid.  153),  and  likewise  to  make  effectual  devises  by 
parol;  for  I  take  it  that  the  custom  was  claimed  even  for  them.  (2  Sid.  154, 
Somn.  161.)  But  this  question  is  now  rendered  entirely  useless  by  12  Car.  II, 
c.  24,  which  has  reduced  all  lands  to  common  socage;  and  the  statute 
against  frauds  and  perjuries  (29  Car.  II,  c.  3,  sec.  5),  which  enacts  'That  all 


'^"  Seethis  Will,jyo«/p.  287. 
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devises  or  bequests  of  Juiy  lands  or  ieneniciits  deviseable  eiilicr  by  force  of 
the  statute  of  wills,  or  by  this  statute,  or  by  force  of  the  custom  of  Kent,  or 
the  custom  of  any  borough,  or  any  other  particular  custom,  shall  be  in  writing, 
and  signed  by  the  ])arty  so  devising-  the  same,  or  by  some  other  person  in  his 
presence,  and  by  his  express  directions,  and  shall  be  attested  and  subscribed 
in  the  presence  of  the  said  devisor  by  three  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  void  and  of  none  effect. '  "  ^'^^ 

And  now,  by  Stat.  1  Vict.  cap.  26,  "  For  the  Amendment 
of  the  Laws  with  respect  to  Wills"  (a. d.  1837)  sec.  9,  it  is 
enacted — 

"  That  no  will  shall  be  valid  unless  it  shall  be  in  tcriting  and  executed  in 
manner  hereinafter  mentioned,  that  is  to  say,  it  shall  be  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in  his  presence  and  by 
his  direction,  and  such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses,  present  at  the  same  time, 
and  such  mtnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  of 
the  testator,  but  no  form  of  attestation  shall  be  necessaiy. 

Robinson  continues  (p.  299) — 

"  But  as  many  things  grow  matters  of  greater  curiosity  by  ceasing  to  be  of 
use,  I  shall  briefly  take  notice  of  the  most  material  arguments  and  authorities 
which  occur  in  the  books  either  for  or  against  the  custom.^^^ 

AEGUMENTS  AGAINST  THE  CUSTOM. 

I.  That  it  is  a  rule  in  law  that  an  assise  of  vtiortdancestor  lies  not  of 
lands  devisable  by  wiU ;  though  it  be  not  alleged  by  the  plea  that  they  are 
actually  devised,  {^leta,  296  5,  4  Ed.  3  ;  Jitz.  Mortdancestor,  39  ;  22  Ass. 
pi.  78,  F.N.B.  196  I.)  Yet  it  appears  by  Bract,  f.  276  5,  and  by  several 
ancient  records  cited  in  Somner,  that  an  assise  of  mortdancestor  lies  for 
Gavelkind  lands  in  Kent.  {Somner,  152.) 

XL  That  it  is  evident  there  was  within  the  City  of  Canterbury  a  special 
custom  to  devise  lands ;  but  there  needed  no  such  custom  if  all  Gavelkind 
lands  in  Kent  had  been  devisable  {Somner,  152),  the  city  of  Canterbury 
having,  within  time  of  memory  only,  been  separated  from  the  county  of 
Kent. 


^^  Robinson  on  Gavelkind,  p.  298. 

^^  See  also  Somner  on  Gavelkind,  Proposition  V,  pp.  152-172.     London.  4to,  1726. 
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III.  That  most  of  the  antient  wills  of  Gavelkind  lands  in  Kent  mention 
feoffees  to  uses,  particularly  the  will  of  Mneux,  Ch.  J.  of  the  King's  Bench ; 
Read,  Ch.  J.  of  the  Common  Pleas,  and  Butler,  J.,  who,  had  there  been  any 
custom  to  devise,  could  not  have  been  ignorant  of  it.  [Somner,  152,  153.) 

IV.  In  the  register  there  be  fourteen  writs  of  ex  gravi  querela,  for  lands 
devisable ;  yet  not  one  of  them  takes  notice  of  the  custom  of  any  county. 
{Somner,  153.)  Nor  was  there  ever  any  such  writ  for  any  lands  in  the  county 
of  Kent  at  large,  out  of  some  city  or  borough.  {Somner,  161.) 

V.  In  several  wiUs  of  lands  to  be  found  in  the  registers  of  Canterbury 
and  Rochester,  in  the  interim  between  the  statute  of  uses,  27  Hen.  VIII, 
and  of  wills  32  Hen.  VIII  (a  time  most  proper  for  the  custom  to  have 
exerted  itself)  there  are  clauses  bequeathing  to  the  heirs  at  law  pecuniary 
legacies,  in  case  they  did  not  controvert  the  devise — a  plain  argument  of  the 
distrust  and  doubt  of  the  testator  of  their  validity.  (Somner,  163, 164.) 

VI.  It  appears,  by  many  offices  before  the  escheators,  and  continual 
enjoyments  accordingly,  that  since  the  statute  32  Hen.  VIII,  in  many  cases 
where  men  have  died  seised  of  Gavelkind  land,  and  land  holden  by  knights' 
service  in  capite,  and  have  devised  the  whole,  the  heir  has  notwithstanding 
had  a  fuU  third  part  {Somner,  154, 155  ;  2  Sid.  154),  which  had  not  been,  had 
the  Gavelkind  land  been  devisable  by  custom,  as  appears  by  3  Rep.  35  «. 

VII.  That  there  is  no  mention  made  either  in  Lambard's  Reramhula- 
tion  ^^  or  in  the  Consuetudines  Kancia,  of  any  such  custom. 

VIII.  Pasch.  37  Eliz.  c.b.,  between  Halton  and  StartJiop,  it  was  agreed 
by  the  court,  on  evidence  to  a  jury  of  Kent,  that  Gavelkind  lands  in  that 
county  were  not  deviseable  by  custom.  {Somner^  155.) 

ARGUMENTS  FOE  THE  CUSTOM. 

I.  That  the  customs  of  Kent  are  supposed  to  be  the  remains  of  the  old 
common  law;  and  lands  during  the  Saxon  times  were  deviseable  by  testa- 
ment {Nat.Bac.  of  Government,  4to,  108;  Somner,  84),  as  appears  by  the 
will  of  Ethelstan  MTielincj ^^'^  son  of  K.  EtJielred,  a.d.  1015,  transcribed  in  the 
Appendix  to  Somner,  198;  and  that  of  ByrJdric,^^'^  in  Jjamh.  Reraitib.  492  : 
and  the  Textus  Roffensis,  now  published  by  Heame. 


200  See  however,  contra,  ante  p.  282. 
20'  See  this  AVill,  post  p.  289. 
20-  See  this  WUl,  post  p.  287. 
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II.  To  i\w,Jird  {ir<!;uiu('nl  made  use  ol'  against  the  custom,  thoy  answer 
tliat  an  assise  of  niortd ancestor  docs  lie  of  lands  deviscable,  if  the  ancestor 
(lied  seised ;  indeed,  if  the  d(ifen(huit  sliew  an  actual  devise  to  liimself,  it  is  u 
good  bar  to  the  action.  {Launder  and  Brookes^  Cro.  Car.  5f)2.)  And  of  the; 
same  opinion  was  Glynne^  Ch.  J.  in  the  case  oi  Browne  and  Brookes^  1G51J 
(according  to  a  report  1  liave  seen  of  that  case  under  the  hand  of  Pemberton^ 
afterwards  chief  justice),  and  said  that  the  books  abridged  by  Fitz.  tit, 
Mortdancestor,  89,  52,  to  the  contrary,  were  not  law.  To  whom  Newdigate, 
Just.,  assented  and  said,  that  the  books  which  report,  tliat  on  the  plea  that 
the  lands  were  deviscable,  the  writ  of  mortdancedor  abated,  are  to  be  under- 
stood, that  on  the  plea  that  they  were  deviscable  and  actually  devised^  the 
writ  abated. 

III.  In  answer  to  the  fourth  argument,  they  rely  on  F.N.B.  198  l, 
which  says  that  the  writ  ex  gravi  querela  lies  where  a  man  is  seised  of  any 
lands  or  tenements  in  any  city  or  borough,  or  in  Gavelkind,  which  lands  arc 
deviscable  by  will  time  out  of  mind.  And  in  Noy's  Max.  24,  it  is  said  that 
Gavelkind  lands  may  be  given  by  will  by  the  custom. 

IV.  There  are  in  the  registers  of  Canterbury  and  Rochester  divers  ^^dlls 
of  lands  in  the  time  of  Hen.  YI,  Edw.  IV,  and  Hen.  VII,  in  several  upland 
villages  in  Kent^  whicli  cannot  lay  a  custom  to  devise  merely  within 
themselves,  and  no  mention  made  of  feoffees  to  any  use.  [Launder  and 
Brookes,  Cro.  Car.  561 ;  Browne  and  Brookes,  2  Sid.  154.) 

V.  In  the  case  of  Launder  and  Brookes  was  shown  a  book  of  Eeports, 
where,  in  41  and  42  EKz.,  the  court  of  C,B.  agreed  that  there  was  such  a 
custom  in  Kent. 

VI.  This  custom  was  tried  several  times  on  the  will  of  William  Brookes, 
and  there  is  mention  made  in  Cro.  Car.  561,  of  two  verdicts  in  that  case  for 
the  custom,  on  trials  at  bar,  and  one  nonsuit  of  the  plaintiff  (whose  title  was 
from  the  heir)  after  the  juiy  had  withdrawn  to  consider  of  their  verdict,  the 
opinion  of  the  court  being /or  the  custom.  And  though  there  had  been  one 
verdict  for  the  plaintiff,  yet  Finch,  Ch.  J.  showed  his  dislike  of  that  verdict. 
{Launder  and  Brookes,  Cro.  Car.  561).  And  afterwards,  on  a  trial  on  the 
same  will  and  custom,  it  is  said  that  six  verdicts  were  produced,  which  had 
all  been  for  the  custom,  and  though  there  was  then  a  verdict  against  the 
custom,  yet  the  court  disapproved  of  it.  (2  Sid.  154,  Browne  and  Brookes.) 
And  it  being  contrary  to  theii*  directions  (according  to  the  manuscript  note 
I  have  akeady  cited),  they  earned  theii'  dislike  of  it  so  far  as  to  stay  the 
entry  of  the  judgment  in  that  action  till  a  new  ejectment  brought  by  the  late 
defendant  should  be  tried. 
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VII.  In  the  case  of  Hammond  and  ThornTiill^  Style,  476,  it  is  affirmed 
by  Serjeant  Twisden  (a  Kentish  man),  that  Gavelkind  lands,  tliougli  they 
come  to  Idc  holden  by  knights'  service,  are  deviseable  by  the  custom  of  Kent. 

VIII.  This  matter  was  again  tried  at  the  King's  Bench  bar  by  a  jury  of 
Kent  {PascJi.  14  Car.  II,  entered  Hit.  13  Car.  II,  3  Rot.  476),  who  found  that 
Gavelkind  lands  were  deviseable  by  the  custom  of  Kent.  {Wiseman  and 
Cotton,  1  Sid.  77,  135  ;  Hard.  325  ;  Ray,  59,  76 ;  1  Lev.  79.) 

Which  last  verdict  seems  to  have  settled  the  question  in 
favour  of  the  cudom,  and  accordingly  the  clause  of  the  Statute 
of  Frauds,  above  mentioned,  takes  notice  of  the  custom  of 
Kent  to  devise. 

And  the  same  custom  to  devise  Gavelkind  lands  in  this 
county  was  likewise  found  about  the  beginning  of  Queen 
Annes  reign  by  two  verdicts :  one  between  Arthur  and 
Bochenham,  in  C.B.  {Fitz.  Gib.  233),  and  the  other  in  the 
case  of  Bunker  and  Cooke,  in  B.  R.  {Fitz.  Gib.  22^  ;  Salk.  237) 
both  on  the  will  of  William  Bockenham. 

Robinson  says — 

"  As  the  particular  customs  of  Gavelkind  are  traversable,  it  may  be  proper 
here  to  take  notice  of  some  evidence  of  an  extraordinaiy  nature  admitted  in 
the  case  of  Launder  and  Brookes,  to  prove  this  custom  of  devising, 
as  Lambard's  Ferambulation  of  Kent,  out  of  which  was  shown  the 
copy  of  the  Custumal,  saying  that  lands  may  be  given  or  sold  without  the 
lord's  licence.  And  a  precedent  was  produced  out  of  the  same  book 
(p.  492),  as  it  seems  by  the  court  themselves,  of  a  testament  before  the 
Conquest."  ^^^ 

IX.  Law  books,  as  F.N.B.  198  L  {supra)  and  a  Book  of  Eeports,  where  in 
41  and  42  Eliz.  the  court  of  C.B.  agreed  that  there  was  such  a  custom 
in  Kent. 

Having  before  (pp.  282-284)  alluded  to  the  wills  of  the 
Saxon  Byjihtpic  and  his  wife,  and  Ethelstan  Etheling,  we  will 
now  lay  them  before  the  reader. 


"^^  Robinson  on  Gavelkind,  p.  307,  and  ante,  p.  51. 
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Dij'  1]'  By|ilir]iicej'  anh  TEljij'- 
py'Se  liij'  )>ipr  iiilil'ta  cj)ihe. 
I^e  hi  cj>aeboii  on  COeapaham. 
on  heojia  maja  jepitnejye.  "p 
paej'  pul}:jt:an  Vcca  anb  pul}:]ie 
hi]'  bjio^oji  anb  8i]ieb  iElj:- 
jiibej'  j'una.  anb  pulpjie 
j'e  blaca.  anb  pine  pjieojt. 
anb  yElpjaji  on  OQeapaham. 
anb  pul}:eh  Ojibejej*  juna. 
anb  ^l}:eh  hij-  bpoSop.  anb 
Byphcpapa  iElppicej-  lap.  anb 
Byjihcjiic  hi]'e  maej.  ^ 
^Ipjtan  bijceop  !  • 

^jiept  hi]'  cyne  hlapopb 
aenne  beah  on  hunb-eahco- 
tijan  niancy]'en  jolbep.  anb 
ane  hanbpecj'  on  eal  ]'pa  mi- 
clan.  anb  peopep  hop]'e.  tpa 
jepaebebe.  anb  tpa  ppepb  je- 
petelj'obe.  anb  cpejen  hapoca]'. 
anb  ealle  hip  heabo]i-hunba]'. 
Anb  J7aepe  )^laepbian  senne 
beah  on  j^jiiccijan  mancu]'an 
jolbe]'.  anb  aenne  ]'fceban.  to 
popepppaece  f  ye  cpybe  ]'tanban 
moj'te.  Anb  pop  hip  ]'aple. 
anb  hip  ylbpena.  into  8ct. 
Anbpee.  tpa  j'ulunj  aet  Dene- 
tune.  Anb  hio  pop  hi]ie  ]'aple. 
anb  hype  ylbpena.  tpa  aet  Lan- 
japelba.  Anb  J7ibep  m  pop 
hy  "Spittij  mancy]'  jolbe]-.  anb 
aenne  j-peop-beah  on  peopeptij 
mancy]'an  anb  ane  Euppan 
peolppene.  anb  healpne  baenb 
jylbenne.  Anb  aelce  5ea]ie  to 
heopa  jemynbe  tpejpa  baja 
peopme     op     l^aejlholte.     anb 


"This  is  ByrJitric's  and  JElfs- 
wylhe's  his  wyuos  last  testament, 
which  tlicy  declared  at"  Mepham, 
in  their  kinsefolkes  hearing,  that 
was  Wulfstan  Vcca,  and  Wulfsie, 
his  brother,  and  Syred,  Elfride's 
Sonne,  and  Wulfsie  the  Blackc,  and 
Wyne  the  priest,  and  Elfgar  of 
Mepham,  and  Widfey,  Ordey's 
Sonne,  and  Elfey,  his  brother,  and 
Byrhtwar,  Elfric's  widow,  and 
Byrhtric,  her  cousine,  and  Elfstane 
the  bishop. 

"First,  to  his  naturall  lord,  one 
bracelet  of  four  score  markes  of 
gold  and  one  hatchet  [handknife, 
dagger]  of  as  much :  and  foure 
horses,  two  of  them  trapped:  and 
two  swordes  trimmed:  and  two 
hawkes,  and  all  his  houndes  [hedge- 
houndes].  And  to  the  ladie  [lorde's 
wife]  one  bracelet  of  thirtie  markes 
of  golde :  and  one  horse  [palfrey- 
stede],  to  intrcate  that  this  testa- 
ment stande  may.  And  for  his 
soule  and  his  elders  [ancestors]  to 
Sainct  Androes  [Eochester],  two 
plowland  at  Denton.  And  they 
bothe  for  their  soules  and  their 
elders,  two  [ploughlande]  at  Long- 
field.  And  thither  [to  the  same 
place]  for  them  thirtie  markes  of 
golde,  and  one  collar  [neck -brace- 
let] of  fourtie  markes  and  a  cup  of 
silver,  and  a  halfe-bend  gilden 
[head-band  couered  with  golde]. 
And  euerie  yeere    at  their   mynde 
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Cpejpa  o\:  po^junjabejian.  anb 
II   op   Baejilinjan.    anb    ii    op 
J^aejiijeajibepham.        Anb     to 
Epiptep     cipcan     lx     mancyp 
jolbej*.    XXX   to    J?am  bipcope. 
anb    XXX    j?am    hipobe.      Anb 
aenne     j'peop.-beah     on     lxxx 
mancyp.  anb  tpa  cuppan  j'eol- 
ppene.  anb  )?aet  lanb  at  GOeapa- 
hara.     Anb  to  8ct.  Aujuj'tine 
XXX    mancyj'    golbep.    anb    ii 
cuppan  j'eolppene.  anb  healpne 
baenb  jylbene.     Anb  )7aet  lanb 
set  Depent   an   Byphpapa  hip 
baej.      Anb   aeptep  hipe   baeje 
into    8ct.    Anbpee.     poji    unc 
anb      uncpe      ylbpan.       Anb 
Baeplinjaj*    pulpehe     anb     he 
pelle  X    hunb.     peninja    into 
8ct    Anbpee.     pojx    unc     anb 
uncjie    ylbjian.     Anb    pulpj'ie 
Po^pmjabipap  innon  f  jecynbe. 
Anb  8ypiebe  J^ej-elholt  innon  f 
jecynbe.       Anb    pulpeje.  anb 
^Ipeje  hij-  bjie^eji  j^epijeajib- 
epham    innon    ^    jecynbe.    to 
Pulpeje  f  inlanb.  anb  ^Ipeje 
f    utlanb.       Anb     pulpptane 
Vccan.    polcneptebe   mnon  f 
jecynbe.       Anb    an    hanbj-ecp 
on  Spym  punban.     Anb  J?a  tyn 
hyba  on  Stpettune   into  J? sera 
mynptpe  to  polcneptebe.    Anb 
f  lanb  aet  Fealcanham    aptpe 
Byphpapa  bseje  into  8ct.  An- 
bpee pop  hippie  hipe  hlapopb. 
anb  hip  ylbpan.  jpa  heopa  cpibe 
peep.      Anb    Bpomleah    aeptpe 
Bpijhtpapa    baeje     into     Set. 


[yeeres  mincle]  two  dayes  ferme  of 
Haselholte,  and  two  dales  of  Wa- 
tringbery,  and  two  dayes  out  of  Ber- 
ling,  and  two  dales  out  of  Hertes- 
ham.      And    to    Chiistes    chui'cli 
LX  markes  of  gold,  thlrtle  to   the 
bishop,  and  tblrtle  to  the  couent  ; 
and    a    necke    bracelet    of    lxxx 
markes,  and  two  cuppes  of  silver, 
and  the  land  at  Mepliam,     And  to 
Sainct   Augustine   xxx  markes   of 
gold  and  two  cuppes  of  silver,  and 
halfe  a  band  gilt.     And  the  land  at 
Darent  to  Byrware,  for  his    dales. 
And  after  his  dayes  to  Sainct  An- 
droes,  for  us  and  our  elders  (ances- 
tors).    And  Berllng  to  Wulfee,  and 
he  shall  give  a  thousand  pennies  to 
Sainct   Androes,    for    us    and   our 
elders.     And  to  Wulfsie  Waterlng- 
byrye,  within  that  kim-ed.     And  to 
Syred  Haselholt,  within  that  klnred. 
And   to    Wulfey    and    Elfey,    his 
brother,    Hartesham,    within    that 
klnred ;  to  Wulfee  the  inland  and  to 
Elfey  the  outland.     And  to  Wulf- 
stan  Vcca,  Walkenstede,  within  that 
kim-ed.     And  a  hatchet  [dagger]  of 
three    poundes.       And    those    ten 
plowlands  at  Streiton  to  the  myn- 
ster  at  Walkenstede.     And  the  land 
at  Ealcham,  after  Byrwares  dales, 
to  Saint  Androes,  for  Elfrlces  soul, 
their  lord,  and  his  auncestors,  even 
as  their  will  was.     And  Bromley, 
after    Britwares    dales,    to    Sainct 
Androes,   as   Elfric    their   lorde  it 
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Anbjiee.  j-pji  yl<]l}:]iic  Iiyjit^  lila- 
j:o]ib  liic  bec])ai(S.  }:o]i  hiue  arib 
hij*  ylbjian.  Anb  8iiobiTi-i:;e- 
laub  eac  inco  8.  Aiibjiee  aejicjie 
hipe  beje.  jjm  ^l]:ejie  hic 
becpse'S  ^Ipjiicej-  }:a3beji.  j  he 
j'eo^'San  on  jepicuejye  6ab;?;i}:e 
^aejie  lilaipbian.  anb  Oban 
-^]\cebi]ceope]\  anb  ^Ipejej- 
^Ipj'Canej-  j'unu.  anb  yEl}:picej' 
hij-  bjio^op.  anb  ^Ipno^ej- 
pihan.  anb  Irobpinej-  aec  Faec- 
ham.  anb  Gabpicej-  aec  )^o. 
anb  ^Ippiej-  ppeojrej-  on  Epoj- 
baene.  Anb  pulpjtane  lx 
mancap  jolbep  to  baelanne  pop 
unc  anb  uncpe  ylbpan.  anb 
o^ep  jpilc  pulpj'ije  to  baelanne. 
anb  haebban  heom  pi^  Dob 
jemaene.  jip  hy  bit  ne  bon. 
Anb  pulppije  tybicej'ej.  anb 
"Sam  boc.  innon  f  jecynbe.  *]) 
II  ppupan  on  iii  punban.  Anb 
ic  bibbe  pop  jobej'  lupan  mmne 
leopan  hlapopb.  f  he  ne  ^apije 
"p  aenij  man  uncepne  cpibe 
apenbe.  Anb  ic  bibbe  ealle 
jobep  ppeonb.  f  hi  J?e]ito  pil- 
ptan.  J^aebbe  pi^  Dob  jemaene 
pe  hit  bpece  anb  Dob  jy  him 
pymle  milbe  J>e  hit  healban 
pille. 


bc(|uoailied  lor  him  and  Win  cldcra 
[ancestors].  And  Snodland  also 
to  Sainct  Androcs,  after  their  daios, 
even  as  Elfcre  it  bequeathed,  being 
Elfrice's  father ;  and  he  afterwarde, 
in  the  witnesse  [presence,  hearing] 
of  Edgiue  the  ladie,  and  of  Odo 
the  archbishop,  and  of  Elfey,  Elf- 
stane's  sonne,  and  of  Elfric  Ids 
brother,  and  of  Elfnothe  piHa,  and 
of  Godwine  of  Eacham,  and  of 
Eadric  of  Hoo,  and  of  Elfsie  the 
priest  of  Croyden.  And  to  Wulf- 
stane  lx  markes  of  golde,  to  deale 
for  us  and  our  elders,  and  other 
such  [lx  markes]  to  Wulfsie  to 
deale.  And  have  they  mth  God 
together  [betweene  them  and  God 
be  it]  if  they  it  do  not.  And  to 
Wulfsie,  Titaesey,  and  the  writing 
within  that  kinred ;  and  two  spuiTCs 
of  three  pound.  And  I  pray  for 
God's  loue,  my  leefe  [deere]  Lorde, 
that  he  do  not  suffer  that  any  man 
our  testament  doe  breake  [turne 
aside].  And  I  praye  aU  God's 
friendes,  that  they  thereto  helpe. 
Haue  they  it  with  God  together 
[between  them  and  God  be  it] 
that  it  do  breake,  and  God  be  to 
them  alwaies  mercifull  [mylde]  that 
it  holde  [keepe]  will." 
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Consuetutimes  Eanctae* 


TESTAMENTUM   ETHELSTANI   ETHELING  EILII   REGIS 
ETHELREDI,  ANNO  CHEISTI  1015. 


On  Irobej'  Almijcief  name 
ic  e]?lielfCan  Gl^elmj  jej'poceli 
on  )?ij'en  jeppice  liu  ic  mm  ajie 
•3)  mm  ejce  jepunnen  habbe 
Iiobe  to  loue  ^  mmjie  paule 
to  alypebneyje  ^  mmep  yabeji 
e)7elpebef  kmjep  )?e  ic  hit 
et  jeejmobe  ]?et  ly  aejiej-t  ]7et 
ic  jan  ]?e  man  jepjiey  echne 
pite  vej'teman  ]7e  ic  on  ppeche 
ojhte.  Anb  ic  jan  m  mib 
me  ]>eji  ic  me  jiep ty  Cjnjxe  ^ 
8.  Petre  )?aj'  lonbej'  set  Gab- 
bupjbepy  J^e  ic  bojte  set  mm 
vabeji  mib  tuam  hunb  man- 
cuj-e  jolbe]^  be  jepibte  "^  mib 
vijz  punb  pelupej'  ^  )?et  lanb 
set  ClOepalepan  J^e  ic  bojte  at 
mm  vabejT  mib  );]iibbe  healj: 
hunb  mancopen  jolbej-  by  je- 
pijte  ^  ]?et  lanb  at  COopbune 
J7e  my  vabep  me  to  let  ic  jan 
into  )?ape  ptope  vop  unkpe 
bejpe  j'oule  ^  ic  hine  J?a]' 
bibbe  vop  IVobe]-  luve  ^  vop 
8.  GOapie  j  vop  8.  Petpej-  ]?et 
hit  ptanben  mote  "]  ]>^y 
Yfejibey  mib  j-elupene  hilt  J^e 
Polppiht  ppojte  -3  )7ane  jelben 
vetelep  •;]  ]?ane  bejh  \>e  polp- 
pihc  ppojte  ^  )?ane  bpench 
hopn  ]?e  ic  ep  at  )?an  hipbe 
bojte  on  Galbmenptpe.  Anb 
ic  piUe  ]?et  man  nime  )?et  pye 
)?e  Athelpolbej'  lap  me  ojt  to 
jelbenne    )7e   ic    pop    hipe   ep 


"  In    Grod   Almiglities  name,    I, 
Ethelstan,  prince,  make  knowne  in 
this  writing   how  I  my  substance 
and  my  possessions  given  have,  for 
God's  love  and  my  soule's  redemp- 
tion,   and   my   father    Ethehede's, 
king,  that  I  it  of  earned  [obtained] 
that  is,    first,  that  I  consent  that 
man  set  free  every  forfeited  surety 
[pledge]  that  I  by  promise  ought 
[by  contract  possesse].     And  I  give 
in  with   me  where   I   me  rest,  to 
Christ  and  S.  Peter,  those  lands  at 
Eadburghbery  which  I  bought  of  my 
father    with     [for]    two    hundi'ed 
marks  of  gold  by  weight,  and  with 
five  pounds  of  silver,  and  that  land 
at  Meralefan  which  1  bought  of  my 
father  with  two  hundred  and  fifty 
marks  of  gold  by  weight,  and  that 
land  at  ]\Iordune  which  my  father 
me  to  let,  I  give  into  that  place  for 
our   both   soules,  and   I   him  this 
pray,  for  God's  love,  and  for  Saint 
Mary   and  for   St.  Peter's,  that  it 
stand  mought ;  and  that  sword  with 
silver  hilt  that  Wolfiiht  made,  and 
that  gilt  pouch  and   that  bracelet 
which    Wolfrihc    made,    and   that 
drink-horne  that  I  ere  of  that  co- 
vent  bought  at  Ealdmenstre.     And 
I  win  that  men  take   that   money 
which  Athelwold's  widow  me  ought 
to  pay  [yield]  which  I  for  her  ere  paid 
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jojliotcn  liabbc*.  ^  birc]>c  (:]]:- 
j'lje  bijcopc  into  Balbemc'iijrjie 
voji  minjie  j-oule  J^et  jynb  rj)cl): 
pimb  by  tale.  Aiib  ic  jan 
into  Cjnj'tej'  chejnche  on  Caii- 
tpajiebeju  jyey  lonbej'  aet 
)^ohn3;bu]ine  ^  jmy  ])e  );a?jito 
liht  buten  Jnij-  ane  jj^olmje  ];e 
ic  8i}:ep^  jeunnen  babbe.  Anb 
];a}'  lonbej'  aet  Zrajij^albintune, 
^  ic  jan  ];a]'  lanbej'  aet  Ri}7eji- 
fielbe  into  nunnen  menejrjie 
j-eynte  COajiie  J7ankej-  3  enne 
j-elujiene  micle  oj:  vip  punben 
^  into  Niepemenej'tjie  enne 
j-elupene  hpep  oj:  vij:  punben 
on  )?ape  halje  ]?pinnep]'e 
namen  ^e  jye  ptope  ij-  pop- 
hob.  And  ic  jan  to  Septej--  i 
bepy  to  J7ape  h^lje  pobe  ^  to 
j'eynte  Gbpapb  ]?ape  vi  punbe 
J>e  ic  Gbmunb  mine  bpo^ep 
jepij'j-eb  habbe.  Anb  ic  jan 
mine  vabcp  Gtbelpeb  kmje 
|7aj'  lonbej-  at  Cealtune  buten 
)7an  ejten  hiben  j?e  ic  Aelmepe 
mine  knijte  jeunuen  habbe. 
Anb  J>a]'  lonbep  at  Noptune. 
■3  ]>ay  lonbep  at  OOulmtune  ^ 
J7ap  pelupe  hiltene  ppepbej-  J?e 
plkytel  ahte  "j  )7a}ie  bpenien  "pe 
mib  COopkejie  ip  ^  j^aj-  hopj'ej- 
])e  J>upbpanb  me  jap  ^  )7ap 
hpiten  hopj-ep  J?e  Lieppyne  me 
jap.  Anb  ic  jan  Gabmunbe 
mine  bpo^ep  j^ap  j'pepbep  ])e 
Oppa  kin 5  ojte.  Anb  )?ap 
J'pepbep  mib  J7am  petteb  hilte 
^  one  J'  bponbej-  ^   ane   jeluep 


have,  and  dispose  it  Elfsigo,  bishop 
to  Ealdmciistrc,  for  my  soiilc,  that 
is,  twelve  pounds  by  talc.  And  I 
give  to  Christ  Church  in  Canter- 
buiy  those  lands  at  I[olingburnc, 
and  those  Avhicli  thereto  appertaine, 
except  that  one  plough-land  that  I 
to  Sifeiih  given  have;  and  those 
lands  at  Garwaldintune,  and  I  give 
those  lands  at  Eitherfclde  to  the 
nuns  minster  of  Saint  Maiy  gratis 
[freely] ,  and  one  silver  gi-eat  piece  of 
five  pounds,  and  to  New-minster  one 
silver  basin  of  five  pounds,  in  that 
holy  Trinitie's  name  that  the  place  is 
dedicated  to.  And  I  give  to  Shaftes- 
bury, to  that  holy  rood,  and  to 
Saint  Edward,  those  vi  pounds 
which  I  to  Edmund,  my  brother, 
committed  [made  known]  have. 
And  I  give  to  my  father  Etheked, 
king,  those  lands  at  Cealtune,  ex- 
cept those  eight  hides  which  I  to 
^Imer,  my  minister,  given  have. 
And  those  lands  at  Northtone,  and 
those  lands  at  Mulintone,  and  those 
silver-hilted  swords  which  Wlkytel 
possesseth,  and  that  brigandine  that 
with  Morkere  is,  and  those  horses 
that  Thm-brand  me  gave,  and  those 
white  horses  which  Liefwyne  me 
gave.  And  I  give  to  Eadmund,  my 
brother,  those  swords  which  Offa, 
king,  enjoyed,  and  those  swords 
with  the  hollow  hilt,  and  one  jave- 
lin, and  one  silver-hemmed  [tipped] 
war-trumpet,   and  that  land  which 
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hemmeb    bleb    hojin    -}     J^ape 
lanb  |7e  ic   ajce   on  Gj  tanjle. 
Anb  J7a]'  lonbej'  at:  Peacej'bale. 
Anb  ic  pille  ]?et:  man  jelejre 
eche  jepe  ane  bey  ):ejime  J?an 
hipebe  mco  Gly  op  |?ij'e  ajie  on 
8.  6)?elbpi^e  mej-j-e  bey  ^  jej-elle 
"Sep  CO  menj'tpe  an   hunbjieb 
panejef  ^  jepebe  J7ep  on  Jjanne 
bey  an  hunb  ]7eap]:ne.   jy  eupe 
jy   elmej'j-e  jelej-c    jeppamlice 
oje  lanb  j^e  J^e  oje  J>e  hpile  cpi]'- 
cenbom  ptonbet.      Anb  jej:  |70 
nellaj?    )?e   elmejje  jepop]?!  ]?e 
)7et:  lanb  habbe)?  janj  pe   ape 
into  8.  6]?elbpi|?e.     Anb  ic  jan 
Gabpy)7C    mine     bpe^ep     anep 
j'lluep   hiltej'    j'popb.      Anb   ic 
jan  Glppije  bipcoppe   ane  jilt 
pobe   ]>e   ip  mib  GabpiJ^e  8yp- 
lebep  punu  ^  enne  blacne  ptebe. 
Anb  ic  jan  61m epe  )?ap  lonbej- 
at  )^amelben   J?e  he  ep   ajte. 
Anb  ic  bibbe  mine  vabep  vop 
Irobep    Almijtiep  luve  ^    vop 
mmen  ]?et:  he  ]?ap  jeunnen  |?e 
ic  him  jeunnen  habbe.      Anb 
ic  jan  Dobpme  pulno)?ep  j'unu 
J7ap  lonbep  at  Cunitune  "pe  hip 
pabep   ep   ajte.     Anb   ic    jan 
61p]'i|7e     mmpe    poj*tep-mobep 
pop   hipe   muchele    jeapnunje 
]?ap  lonbep   at   peptune  'pe   ic 
bojte    at     mine     vabep     mib 
)?pibbe  halpe   hunb    mancnpen 
jolbep    be    jepijte.      Anb     ic 
jan  Glppme  mine  mej-pe-ppeopt 
)?ap  lonbej-  at  l^opeluejtune  3 
]?aj'    j-pepbej'   J>e    Py)?ep    ajte. 


I  possesse  in  Eastangle,   and  those 
lands  at  Peakesdale.     And  I   will 
that   men  dehver   every  yeare  one 
dayes  ferme  [victual]  to  the  covent 
at  Ely  of  this  land,  on  Saint  Ethel- 
drithe's   mass-day,    and   give   like- 
wise to  the  minster   one   hundred 
pence,  and  feed  there,  on  that  day, 
an  hundred  poore  [needy] .    Be  ever 
this  almes  dehvered  yearly,  ow  the 
land    he    that    oweth    [whosoever 
owes  the  land]  whilest  Christendom 
standeth.     And  if  he  will  not  that 
almes  performe  who  that  land  hath, 
go  that  lande  to  Saint  Etheldrithe. 
And  I  give  to  Eadrythe,  my  brother, 
one  silver-hnted  sword.   And  I  give 
to  Elfsige,  bishop,  one  gilt  crosse 
[crucifix]    which  is   with   Eadrithe 
Syflede's  son,  and  one  black  stede. 
And  I  give  to  Elmere  those  lands 
at  Hamelden  which  he  ere  [some- 
time] had.     And  I  pray  my  father, 
for  God  Almightie's  love  and  for 
mine,  that  he  that  give  [confirm] 
which  I  to  him  given  have.     And  I 
give  to  Godwine,  Wulnothe's  sonne, 
those  lands  at  Cunitune  which  his 
father   ere    [sometime]    possessed. 
And  I  give  to  Elfsithe,  my  foster- 
mother,    for   her   great    deserving, 
those   lands   at   Westune  which  I 
bought  of  my  father  with  [for]  two 
hundred  and  fifty  marks  of  gold  by 
weight.     And   I  give   to  Elfwine, 
my   masse-priest,    those    lands    at 
Horelvestune,    and    those    swords 


ffionsuctutiincg  Hanciae, 


293 


Aiib  niiiu']-  li()]i]"ci'  niih  mme 
jejiobe.  Anb  ic  ;?;;in  Cylmejie 
mine  bi]'he-|?eyne  ];ajie  ejte 
liibe  ac  Cat:ejiin;z;eCune  ^  ane 
vojne  j-tebe  ^  ])a]'  jliiajibehe 
j*pejibej'  ^  mine  tajije.  Anb 
ic  jan  Sypeji]?  J^aj-  loiibej-  at 
J^ojjenclyue  "j  aiiej-  jpojibej- 
^  anej-  liojijej*  ^  mine  bojebe 
j'celbej\  Anb  icjan  Gj^elpejil^e 
8came]ien  ^  Lyvyiije  J^aj'  lonbej- 
at  Typynje.  Anb  ic  jan 
Hjieyytane  Liejzpinej-  bjio^eji 
quattej-  J^ajie  lanb-ape  pe  ic  op 
hi]'  bpe^ep  nam.  Anb  ic  jan 
Lyemape  at  Byjjioue  )7aj' 
lonbep  "Se  ic  him  ejie  op  nam. 
Anb  ic  jan  Ijobpme  Dpeuelen 
]7ape  ]?jiia]ie  hibe  ac  Little 
Dapej'hale.  Anb  ic  jan  Gbjii)? 
pynpelbe  j'unu  ]7aj'  j'pojibep  ]>e 
pi  hanb  ij-  an  jemajiceb.  Anb 
ic  jan  Glppine  mine  cnijte  )7ap 
ppopbej'  f>e  he  me  eji  pyalbe. 
Anb  ic  jan  Clpno^e  mine 
j-pojibe  hpiten  "^  mine  Dieji- 
hunte  ]?aj-  j'tobep  ]7e  ip  at 
Cohnjejiejje.  Anb  healbe 
men  op  mine  jolb  Glujii'Se  at 
Beptune  "^  Dobpme  Dpeuelen 
ppo  michel  ppo  Gabmunb  my 
bjio^eji  pot  J7at  ic  heom  mib 
pihte  jelben  oje.  Nu  )?onky 
ic  mine  vabep  mib  alpe  ebmobn- 
eyye  on  Erobe  Almijhciej-  name 
]?ajie  anj'pepe  ]?e  me  penbe  on 
pjiibey  apteji  mibpumejiej- 
mepje-baje  by  Glpjajie  Glp- 
I'tane   june  yet  paj'  J7et  he  me 


which  Wytlior  (;iijoy(3rl,  and  my 
I10V8C  with  my  furniture.  And  I 
give  to  Eylmere,  my  dish-tliane 
[sewer],  those  eiglit  hides  at  Cater- 
ingetune,  and  one  diverse-coloured 
stede,  and  those  sharp  swords 
[euthish],  and  my  target.  And  I 
give  to  Syferth  those  lands  at  High- 
chfFe,  and  one  sword  and  one  liorse, 
and  my  bowed  shield.  And  I  give 
to  Ethclferthe  Stameren,  and  Ly- 
vynge,  those  lands  at  Tywynge. 
And  I  give  to  Liefstane,  Liefwine's 
brother,  what  of  that  land  estate 
which  I  of  [from]  his  brother  took. 
And  I  give  to  Lyemare,  at  Bygrove, 
those  lands  which  I  him  ere  [some- 
time] from  took.  And  I  give  to 
Godwine  Threvelen  those  three 
hides  at  Little  Gareshale.  And  I 
give  to  Edi'ith,  Wynfelde's  sonne, 
that  sword  which  the  hand  is  on 
marked  [is  marked  with  a  hand]. 
And  I  give  to  Elf\ATine,  my  minis- 
ter, that  sword  which  he  to  me 
sometime  gave  [sold].  And  I  give 
to  Elfnoth  my  sword  white,  and  to 
my  huntsman  that  stede  which  is  at 
Colingeregge.  And  tender  men  of 
my  gold  to  Elurithe  at  Bertune, 
and  to  Godwine  Threvelen  so  much 
as  Eadmund  my  brother  knowes 
that  I  to  them  of  right  to  yield 
ought.  Now  thank  I  my  father 
with  all  humility,  in  God  Al- 
mightie's  name,  for  that  answer 
which   he   to   me    sent    on  Friday 
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kibbe   a  minej*  ]:abej\  pojibe  f 
ic  moj'C  by  Erobej-  jeliaue  "j  by 
hij-   unnen    mine   ape    ^    mm 
ejte  j'po  me  mej^c  peb   j^ujte 
aibep  pop  Ijrobe  ^  pop  popble. 
Anb    j?ipj'ep     anbppep    ip    pop 
jepiCDej'j'e  Gabmunb   my  bpo- 
'Sep     ^      Glpj'ije     bipcope     ^ 
Byphcmep      aboc     "j     Gilmep 
Glupichep  pune.      Nu  bibbe  ic 
alle  |7e  pyten  j?e   mine    quybe 
jehipe'S   pebe   ey^ep   jebobebe 
3  lepebe  J?et:   hi   ben    on   vul- 
tume   ^et    my   cpybe   jronben 
mote  ]i|7e  mmej-  vabep  jelianu 
on    mine     quybe    ptent.      Nu 
kyJ7e  ic  |?et:  alle  ]70  )7inj  ]7e   ic 
to  £robe  into  Irobep  cepechen 
-J  Irobej'  |7euen  jeunnen  habbe 
py    jebon    vop     mine)-     lieuej- 
pabep  j-aule   6j7elpeb   kmjep  ;) 
pop  mine  ^  Glppi^e  mine  ealbe- 
mo^ep  ]7e  me  vebbe  ^  pop  alpe 
l^ape  ]7e  me  to  ]?i]'e  joben  je- 
pilj'ten.       Anb    pe    ]?e    )?i]iie 
quybe   J^upj    eny   Jjinj    apenbe 
habbe    him    pi|?   Dob   Almijti 
jemene   ^  pi]?  j-eynte   GQapie  "^ 
pi]?  j'eynte  Petep  ^  pi]?  alle  ]?o 
|?e  Dobep  name  hepie]?. 

(From  the  text  of  Somner,  Gavelkind, 
Appx.,  p.  197.) 


after  Midsummer's   masse-day,  by 
Elfgare,  Elfstane's  son,  which  was, 
that   he   to   me    signified    by   my 
father's  message,  that  I  might  by 
God's  permission  and  by  his,  give 
my  lands  and  my  possessions  as  to 
me  most  expedient  seemed,  either 
for  God  and  for  the  world.     And 
of  this  answer  is  to  witnesse  Ead- 
mund    my    brother,    and    Elfsige 
bishop,  and  Byrhtmer   abb  at,  and 
Eilmer,    Eluriche's    sonne.      Now 
pray  I  all  the  Wise-men  which  my 
will  shall  hear  read,  either  clergie 
[clerks]    and  laity  [laics]   that  they 
be  of  assistance  that  my  wiU  [testa- 
ment] stand  may,   sith  my  father 
giveth  leave  for  my  will's  standing. 
Now    declare    I    that    aU    those 
things  which  I  to  God,  unto  God's 
church,  and  God's  servants   given 
have,  be  don  for  my  deer  father's 
soule,  Ethelred  king,  and  for  mine 
and  Elfrithe  my  grandmother,  that 
me  fedd,  and  for  all  theirs  that  me 
to    this    goods    [estates]    helped. 
And  he  that  this  will  [testament] 
through  anything  breaketh,  let  him 
give   an   accompt   thereof  to    God 
Almighty,  and  to  Saint  Mary,  and 
to  Saint   Peter,   and   to   all  those 
which  God's  name  do  laud." 
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To  these  Wills  we  will  add  that  eminent  antiquary's  (Ijuiii- 
bard)  observations  "  on  the  auncient  estate  of  a  Gentleman, 
and  by  what  nieanes  Gentrie  was  obteined  in  the  oldc  time."^"* 

"  Toiicliing-  the  estate  and  degree  of  this  Testatour  ("Ryphtpic),  T  wil  ])oro\v  a 
few  wordes  of  you.  lie  liimsclf  here  cuilvih  Ae(fjic,  his  lorde,  and  natural!  lorde, 
and  saith  further  that  AcJfere  was  father  to  \\\\^Aelfnc.  Now  what  Aelfere  and 
Aelfric  were  it  is  not  hard  to  finde ;  for  aU  our  auncient  historians  teU  us,  that 
in  the  daies  of  King  Edgar,  of  King  Edwardc  the  Mai-tyr,  and  of  King  Etheh-ed, 
these  men  were  by  birth  eousines  of  the  bloud  royall :  by  state  Goplej-,  earls, 
which  woorde  we  yet  reteine  in  English,  and  which  we  commonly  ad  coj/ules  in 
Latine,  for  that  at  the  first  they  were  parteners  and  companions,  as  I  may  say, 
with  the  king,  in  taking  the  profites  of  the  shire  or  countie  :  that  they  were 
also  by  dignitie  Galbopmen,  that  is,  senators  and  gouernours  of  aU  Mercia  or 
Middle  England ;  and  finally,  that  they  were  of  such  great  power  and  credite, 
that  Aelfer  the  father,  immediately  after  the  death  of  King  Edgar,  restored  aU 
such  priests  thorowout  Midle  England  to  their  houses,  as  the  king  (by  aduice 
of  Dnnstane  the  monke)  had  in  his  life  expidsed,  for  the  placing  of  his  monkes ; 
and  that  Aelfric  the  sonne  resisted  King  Ethelred  in  that  siege  of  Eochester, 
whereof  you  heard  when  we  were  there. 

"  For  as  much,  therefore,  as  Aelfric  was  )^laj:opb,  or  lorde  to  our  testator, 
and  )^laj:opb  and  Dejn,  that  is  to  say,  lorde  and  seruiteur,  be  woordes  of 
relation,  I  gather  that  he  was  Dejn,  which  signifieth,  properly,  a  minister  or 
free  seruiteur  to  the  king,  or  to  some  great  personage ;  but  usually  at  those 
times  taken  for  the  veiy  same  that  wee  cal  now  of  the  Latin  woorde  Geutilis, 
a  gentleman,  that  is,  a  man  well  borne,  or  of  a  good  stocke  and  familie. 

"  And  thus,  I  suppose,  it  is  manifest  that  ByrtJiryc,  our  testator,  was  by 
condition  a  noble  man,  or  (which  in  common  acceptance  abroade  is  all  one 
with  it)  a  gentleman. 

"  Howbeit,  to  the  ende  that  bothe  this  thing  may  haue  the  more  authoritie 
and  credite,  and  that  it  may  withall  appeere  what  degrees  of  nobilitie  and 
gentrie  there  were  in  this  realme  before  the  comming  in  of  the  Normanes,  and 
by  what  merits  men  might  ascend  and  be  promoted  to  the  same,  I  will  reach 
a  little  higher,  and  shew  you  another  English  or  Saxon  antiquitie,  which  I 
haue  scene  placed  in  diners  old  copies  of  the  Saxon  Lawes,  after  the  end  of  all, 
as  a  note  or  aduertisement. 


2^  Perambulation  of  Kent,  p.  497. 
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y^it  pef  hpilum  on   Enjla- 
lajum  f  leob  anb  lajum  jzoji 
bege)?mc^um.      Anb  J>a  psejion 
leob  pitan  peoji^pcipep  pypi^a. 
selc  be   hip  mae^e.    Gojil    anb 
Eeojil.  Dejn  ^    Deoben.   Anb 
pp  Eeopl  5e]7eah  "p  he   hepbe 
pulhce  pip  hiba  ajenep  lanbe. 
Eipican    ^    Eycenan.    Belhup. 
anb  Bujihjeat.   8etle.   j   pun- 
bejinote    on    Eynjep     j^ealle. 
}70nne  paej*  he  J^anonpoji^   f)e- 
jen-jnjhtep-peop^e.      Anb   jip 
Dejn    jejjeah.    "p     he    ]?enobe 
Eynje.  anb  hip  pabptepne  jiab 
on  hi]*  hipiebe.    jip   pe    j7onne 
hepbe  Dejn  "Se  him  pihjbe.  'Se 
fco    Eynjep    ntpape     pip    hiba 
hapbe.  anb  on  Eynjep  j-ecl  hip 
hlapopb  ^enobe.  anb  'Spipa  mib 
hip  aejienb  jepojia  co  Eynje.  8e 
mojr   ji^San  mib   hip   pojia^e 
hip  hlapopb  aj'pehan.   sec  mi]*- 
hcan  neoban.     Anb  jip  Dejn 
je^eah.  "p  he  peajibe  to  Gople. 
J?onne  paep  he  p^^an  Gojiljnht- 
eppeoji^e.       Anb  jip  GQapj'epe 
jejjeah  f  ne  pejibe  j^jiije  opeji 
pib  pae  be  hip  ajenum  cjiaepce. 
j'e   yey   )7onne    py^^an    Dejn- 
jiihtej'-peoji^e.      Anb  jip  leoji- 
nejie  jej^eah.  J>uph  lajie.   f  he 
hab  haepbe.  anb  j7enobe  xpe.  pe 
ydsy  ];onne  pi^^an    mae^e   anb 
mnnbe  ppa  micelpe  pyp^e  ppa 
)7aept:o    jebypebe.     buton     he 


"  It  was  sometime  in  the  English 
lawes,  that  the  people  and  the  lawes 
were  in  reputation  [dignity].  And 
then  were  the  wisest  of  the  people 
worship-woorthie  [worshipful]  euerie 
one  after  his  degi-ee:  Earle  and 
Churle,  Thein  and  under-Theign. 
And  if  a  churle  thriued  so  that  he 
had  fully  fiue  hides  of  his  owne 
lande,  a  churche,  and  a  kitchen,  a 
belhouse,  and  a  gate,  a  seate,  and  a 
seueral  office  in  the  king's  halle, 
then  was  he  thencefoorth  the  theins- 
right-woorthe  [woorthie].  And  if  a 
theign  did  so  thriue  that  he  serued 
the  king,  and  on  his  message  [pro- 
gresse,  ioumey]  ryd  in  his  hous- 
holde,  if  he  then  had  a  thein  that 
followed  [serued]  him,  the  which 
to  [toward]  the  king's  ioumey  [ex- 
pedition] fiue  hides  [plowlandes] 
had,  and  in  the  king's  seat  [palaice] 
liis  lorde  serued,  and  thrice  with  his 
errande  [message]  had  gone  to  the 
king,  he  [such  an  one]  might  after- 
warde  with  his  foreothe  his  lordes 
part  playe  at  any  great  neede.  And 
if  a  thein  did  thriue  so  that  he  be- 
came an  earle,  then  was  he  after- 
warde  an  earles  rightworthy  [the 
rightes  of  an  earle] .  And  if  a  mer- 
chant so  thriued  that  he  passed 
thrice  over  the  wide  [broad]  seas 
of  his  owne  crafte  [cunning  science], 
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}:0])pojvbte.  f  he  ]?aej'  hah  iioce 
nociau  ne  mojce.'^^^ 

(The  above,  with  some  additions,  is 
found  also  in  the  Ancient  Laws  and 
Institutes  of  England,  p.  81,  title — 

RANKS. 

Be  leob  SebinS'Sum  •)  la^e, 
Of  People's  Ranks  and  Law.) 


he  was  thcMiccCooi-tli  a  th(;iii8  ii;z;ht- 
woorthy.  And  if  a  scholar  so 
prospered  [thriued]  thorowe  learn- 
ing that  he  degree  had,  and  serucd 
Christ,  he  was  then  afterwarde  of 
dignitie  and  peaee  [priuilcgej  so 
muehe  woorthy  as  thereunto  be- 
longed; unlesse  he  forfaited  [tres- 
passed] so  that  he  the  use  of  his 
degree  use  ne  might  \jnight  not 
use].'' 


"  There  were  thus  three  degrees  of  freemen,  that  is  to  say,  an  earle  or 
nobleman,  a  theyn  or  gentleman,  and  a  churle  or  yeoman,  the  lowest.  Bond- 
servants were  called  villaines.  The  names  of  ealbopman,  j'cypman, 
hepetoja,  pi^ecunbman,  cpelp-hynbman,  cpyhmbeman,  denote  not 
diiference  in  degrees,  but  the  offices  and  dignities,  or  else  the  estimation  and 
values  of  those  to  whome  they  be  attributed;  as  alderman  and  shyreman 
signifie  the  earle  or  nobleman  to  whom  the  government  and  charge  of  a  shyi-e 
or  other  precinct  was  committed ;  hepetoja^  that  earle  or  gi*eat  man  that  was 
the  lieutenant  of  the  field ;  pi^cunbman,  that  gentleman  that  had  the  ma7ired, 
or  the  office  to  lead  the  men  of  a  towne  or  parish ;  tpelp-hmbman  was  a 
theyn  or  gentleman  whose  life  was  valued  at  twelve  hundreth  shillings  (as  in 
these  dayes  the  lives  of  all  sorts  of  men  were  rated  at  certain  summes  of  money) ; 
and  cpy-hmbman  was  the  churle  or  yeoman,  the  price  of  whose  head  w^as 
taxed  at  two  hundreth  shillings. "^o^ 


2^  Lamb.  Peramb.,  p.  500,  voc  Mepham. 
2^  Lamb.  Peramb.  ut  supra. 
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DOMESDAY.207 

Many  customs  peculiar  to  Kent  are  noticed  in  Domesday  ; 
we  therefore  add  a  few  extracts  from  that  interesting  and 
authentic  record — Title,  Ghent. 


CANTVAEIA. 


"  In  CIVITATECANTVAEIAhabuit 

Eex  Edward'  l  -^  i  burgens'.  red- 
dentes  gablu,  ~j  alios  cc  -j  xii,  sup' 
qiios  habebat  saca  ^  soca,  -j  iii 
molend'  de  XL  sol'.  Modo  bur- 
gens' gablii  reddentes  sunt  xix. 
De  XX  XII  °^^  alijs  qui  fuerant  sunt 
uastati  xi  in  fossato  eiuitatis.  1 
arcliiep's  b't  ex  eis  vii.  -j  abb' 
S.  Augustini  alios  xiiii  p'  excabio 
castelli.  i  adbuc  sunt  cc  t  xii 
burgs'  sup'  quos  h't  rex  saca  i  soca 
1  III  molend'.  redd't  c  i  viii  sol.  i 
theoloneii  redd.  Lxviii  sol.  Ibi 
VIII  acrse  p'ti,  quae  solebant  e'e 
legator'  regis  m°  redd't  de  censu 
XV  sol.  T  mille  acrse  siluse  infruc- 
tuosse,  de  qua  exeunt  xxiiii '"'  solidi. 
Inf.  tota  T.  E.  E.  208  ualuit  li  lib'. 
1  t'ntd'.  q'do  uicec'  [haimo]  recep'. 
1  m"  L  lib',  app'ciat'.  tarn'  qui  ten', 
nc.  reddit  xxx  lib',  arsas  ^  pensatas 
1  xxiiii  lib',  ad  numerii.  sup',  h*. 
onia  li't  uicecom'  c  t  x  sol. 


"  In  the  city  of  Canterbury  King 
Edward  had  fifty  and  one  burgesses 
yielding  rent,  and  two  hundred  and 
twelve  others,  over  whom  he  had 
sac  and  soc,  and  three  mills  of  forty 
shillings  [rent] .  The  burgesses  now 
paying  rent  are  nineteen.  Of  thirty- 
two  others  which  were  [formerly], 
eleven  are  laid  waste  in  the  ditch  of 
the  city;  and  the  archbishop  has 
seven  of  them,  and  the  abb  at  of 
St.  Augustine  the  other  fourteen  in 
exchange  for  the  castle.  And  there 
are  yet  two  hundred  and  twelve 
burgesses  over  whom  the  king  has 
sac  and  soc,  and  three  mills,  yield- 
ing one  hundred  and  eight  shillings, 
and  toll  yielding  sixty-eight  shil- 
lings. There  are  eight  acres  of 
meadow,  which  used  to  belong  to 
the  king's  lieutenants,  now  yielding 
of  rent  fifteen  shillings,  and  one 
thousand  acres  of  unproductive 
wood,  from  which  arise  twenty-four 
shillings.  In  the  whole,  in  the  time 
of  King  Edward  [the  Confessor] 
it  was  worth  fifty-one  pounds,  and 
as  much  when  the  sheriff  [Haimo] 


207  See  ante,  p.  240,  Sec.  XVII  of  the  Commentary. 
"^^  T.  R.  E.,  tempore  regis  Edwardi. 


Constirtutifircs  Ulnnrfnr. 


^201) 


"  Duas  dom'  duor'  burg'siu, 
una  foris  alia  int'  circiiitatc,  q'da 
monachus  aeccl'se  cantuar'  abstulit. 
Hse  erant  positae  in  calle  [regis]. 
Biirg'ses  liabuer'  xlv  mansur' 
ext'  ciuitate  de  q'bj  ipsi  liabeb' 
gablii  ^  c'suetud'.  rex  aut'  hab' 
saca  T  soca.  Ipsi  q^q.  burg'ses 
habebant  de  rege  xxx.iii  ac's  free 
in  gilda  sua.  Has  dom'  *)  banc 
t'ra  ten'  Ranulf  de  Colubels. 
Habet  etia  q't  xx  ac's  t'rse  sup' 
hsec,  quas  tenebant  burgens'  in 
alodia  de  rege.  Tenet  quoq^  v  ac's 
t'rse  quse  juste  p'tinent  uni  seccl'ae. 
De  his  om'ibj  reuocat  isde  Rannulf ' 
ad  p'tectore  ep'm  Baiocensem. 


"  RaduK'.  de  Cui'bespine  h't 
nil  mansuras  in  ciuitate  quas 
tenuit  quaeda  c'cubina  beraldi,  de 
quib?  est  saca  i  soca  regis,  sed 
usq^  no  non  habuit. 

"  Isde  Radulf'  ten'  abas  xi 
masuras  de  ep'o  [Baioc'.]  in  ipsa 
ciuitate  que  fuer'  Sbern  biga,  t  redd't 
XI  solid'  T  II  den'  t  i  obolii. 


*'  Per  tota  ciuitate  CantuariEe  h't 
rex  saca  1  soca  excepta  t'ra  seccl'ae 
S.  Trin'  i  S.  Augustini  1  Eddeuse 


received  it.  It  is  now  valued  at 
fifty  pounds.  But  he  who  now 
holds  it  pays  thirty  pounds  by 
weight,  and  twenty-four  pounds  by 
tale.  Above  all  these  the  sheriff 
has  one  hundred  and  ten  shillings. 

"  Two  liouses  of  two  burgesses, 
the  one  without,  the  other  within  the 
circuit  [of  the  city],  a  certain  monk 
of  the  church  of  Canterbury  removed. 
These  were  situated  in  the  [king's] 
highway.  The  burgesses  had  forty- 
five  mansions  without  the  city,  of 
which  they  had  rent  and  custom, 
but  the  king  had  the  sac  and  soc. 
The  same  burgesses  also  held  of  the 
kingthirty-three  acres  of  [arable]  land 
in  their  guild.  These  houses  and 
this  land  Ranidf  de  Columbels  holds. 
He  holds  also  four  score  acres  of 
[arable]  land  above  this,  which  the 
burgesses  hold  of  the  king  in  allo- 
dium. He  holds  also  five  acres  of 
[arable]  land,  which  of  right  belong- 
to  a  certain  church.  Of  all  these 
the  same  Ranulf  voucheth  to  war- 
ranty the  bishop  of  Baieux. 

"  Radulf  de  Curbespine  has  four 
mansions  in  the  city  which  a  certain 
concubine  of  [king]  Harold  held, 
of  which  the  sac  and  soc  belong  to 
the  king,  but  hitherto  he  has  not 
had  it. 

"  The  same  Radulf  holds  eleven 
other  mansions  of  the  bishop  [of 
Baieux]  in  the  same  city  which 
were  Sbern-biga's,  and  yield  eleven 
shillings  and  two-pence  and  one 
halfpenny. 

"  Throughout  the  whole  city  of 
Canterbury  the  king  has  the  sac 
and   soc,    except   the    land   of   the 


300 


(Consuetutiines  Hanciae. 


reginse  ^   Alnod-cild   -^  Esber-biga 
1  Siret  de  CiUeha. 


*'  Corcordatu  est  de  rectis  eallib^ 
quae  habent  p'  ciuitate  introitu  i 
exitu,  quicunqj  in  illis  forisfecerit, 
regi  em'dabit.  Similit'  de  callibj 
rectis  extra  ciuitate  usqj  ad  una 
leuga  1  Tii  p'ticas  1  iii  pedes, 
siq's  infra  has  publicas  uias  intus 
ciuitate  uel  ext'  foderit  uel  palu 
fixerit,  sequit'  illu  p'posit'  regis 
ubicunq?  abierit  T  emenda  accipiet 
ad  opus  regis. 


*'  Archiep's  caliiniat'  forisfactiu*a 
in  uiis  ext'  ciuitate  ex  ut'qj  parte 
ubi  terra  sua  e. 

"  Quida  p'posit'  Bmmann'  no'e 
T.E.E.  cepit  gsuetudines  de  extra- 
neis  mercatoribi  in  t'ra  S.  Trinitatis 
1  S.  Augustini.  qui  postea  T.E.W. 
ante  arcliiep'm  Lanfranc'  l  ep'm 
Baiocense  recogiiouit  se  injuste 
accepisse,  1  sacram'to  facto  jurauit 
q'd  ipsse  seccl'se  suas  Qsuetudines 
q'etas  habuer'  R.  E.  tepore.  Et 
exinde  utreq5  secclse  in  sua  t'ra 
babuer'  Qsuetud'  suas  judicio 
baronii  regis,  q*  placitu  tenuer'." 
{Domesday,  p.  2*.) 


churcb  of  the  Holy  Trinity,  and  of 
Saint  Augustine,  and  of  the  queen 
Eddiva,  and  of  Alnod-cild,  and  of 
Esber-biga,  and  of  Siret  of  Chil- 
bam. 

"It  is  agTced  of  the  highways 
which  have  through  the  city  en- 
trance and  exit,  whosoever  shall 
commit  any  offence  in  them  shall 
make  fine  to  the  king.  In  like 
manner  of  the  highways  without 
the  city  to  the  distance  of  one 
league,  and  three  perches  and  three 
feet,  if  any  one  within  these 
public  ways,  within  the  city  or 
without,  shall  dig  [a  trench]  or 
erect  a  fence,  the  king's  prefect 
shall  pursue  him  wheresoever  he 
shall  go,  and  shall  levy  the  fine  to 
the  king's  use. 

"  The  archbishop  claims  the  for- 
feiture in  those  ways  without  the 
city,  on  both  sides  where  the  land 
is  his. 

"A  certain  prefect,  Brumannus 
by  name,  in  the  time  of  King 
Edward,  took  customs  of  foreign 
merchants  in  the  land  of  the  Holy 
Trinity  and  of  Saint  Augustine, 
who  afterwards,  in  the  time  of  King 
William,  acknowledged  before  the 
archbishop  Lanfranc  and  the  bishop 
of  Baieux  that  he  had  taken  them 
"vvi'ongfully,  and  swore  upon  the 
holy  sacraments  that  those  churches 
held  their  customs  freely  in  the 
time  of  King  Edward.  And 
thenceforth  both  churches  had  theii* 
customs  in  their  own  land  by  the 
judgment  of  the  king's  barons,  who 
held  the  plea." 


Constictutilnrs;  ISanciae* 
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llOVECESTRE. 


"  Ciuitas  Rovcccstrc  T.R.E.  ua- 
Icbat  c  solid'  q'clo  [ep's]  rcc(^p' 
similit'.  Moclo  ual'  xx  lib', 
tamen  ille  qui  ten'  reddit  XL  lib'." 


"The  city  of  llochester  in  the 
time  of  King  Edward  was  worth 
one  hundred  shilling's  when  [the 
bishop]  received  it.  It  is  now  worth 
twenty  pounds,  but  he  who  holds  it 
pays  forty  pounds." 


DOVERE. 


"  DovERE  tepore  regis  Edwardi 
reddebat  xviii  libras,  de  quibus 
denariis  habebat  rex  E.  duas  partes 
1  comes  Goduin'  tercia.  Contra 
hoc  habebant  canonici  de  s'co  Mar- 
tino  medietate  aliam. 

Bm-genses  deder'  xx''  naues  [regi] 
una  nice  in  anno  ad  xv  dies,  t  in 
una  quaq?  naui  erant  ho'es  xx"  -j 
un^.  Hoc  faciebant  pro  eo  q'^  eis 
p'donauerat  sacca  1  soca. 


"  Quando  missatici  regis  uenie- 
bant  ibi,  dabant  pro  caballo  trans- 
ducendo  iii"  denarios  in  hieme  -) 
it"*  in  estate.  Bui'genses  u**  inue- 
niebant  stiremannu  1  unu  aliu  adju- 
tore,  1  si  plus  opus  e'et,  de  pecunia 
ej^  conducebat'. 


"  A  festiuitate  S.  Michaelis  usq^ 
ad  festu  S'ci  Andrese  treuua  [i.  pax] 
regis  erat  in  uilla.  Siq's  earn  in- 
fregisset,  inde  p'posit^  regis  acei- 
piebat  comune  emendationc. 

"  Quicunq^  manens  in  uilla  assi- 
st mis      reddebat     regi     Osuetudine ; 


"Dover  in  the  time  of  King- 
Edward  yielded  eighteen  pounds, 
of  which  money  King  Edward 
had  two  parts,  and  the  Earl  Godwin 
the  third  part.  On  the  other  hand 
the  canons  of  Saint  Martin  had  the 
other  moiety. 

"  The  burgesses  foi'nished  twenty 
ships  [to  the  king]  once  in  the  year 
for  fifteen  days,  and  in  every  ship 
were  tw^enty-one  men.  This  they 
did  because  he  [the  king]  had  par- 
doned [released]  to  them  sac  and 
soc. 

"  When  the  king's  messengers 
came  thither,  they  gave  [paid]  for 
the  transport  of  a  horse  three-pence 
in  winter,  and  two  in  summer. 
But  the  burgesses  provided  a 
steersman  and  one  other  assistant ; 
and  if  further  work  should  be  re- 
quired, it  shoidd  be  performed  at 
his  [the  king's]  charge. 

"  Erom  the  feast  of  Saint  IVIichael 
to  the  feast  of  Saint  Andrew  the 
king's  peace  was  to  be  kept  in  the 
town.  If  any  one  broke  it,  the 
king's  prefect  received  the  accus- 
tomed fine  for  the  same. 

"  Whosoever  constantly  dwelt  in 
the  toAvn  rendered    custom  to  the 
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quietus  erat  de  theloneo  p'  tota 
Anglia. 

"  Om's  lise  consuetudines  erant 
ibi  quando  Will's  rex  in  Anglia 
uenit. 

"  In  ipso   p'mo   aduentu   ej^  in 

Angiia  fuit  ipsa  mlla  cobusta 

In  introitu  portus  de  Douere 
est  unu  molendin',  q'd  om's  pene 
naues  confringit  p'  magna  turba- 
tione  maris,  t  maximu  danu  facit 
regi  1  bominibj,  i  non  fuit  ibi  T.E.E. 
De  hoc  dicit  nepos  Herbert!  q'd 
ep's  Baiocensis  concessit  illu  fieri 
auunculo  suo  Herberto  filio 
luonis."  {Bomesday,  p.  1*.) 


king.  He  was  quit  of  toll  through 
aU  England. 

"All  these  customs  were  there 
when  King  William  came  into 
England. 

"At  his  veiy  first  coming  into 

England  this  town  was  burnt 

At  the  entrance  of  the  port  of 
Dover  is  one  miU,  against  which 
almost  all  ships  are  wrecked  through 
the  violent  raging  of  the  sea,  and 
it  does  great  injury  to  the  king  and 
the  people;  and  it  was  not  there 
in  the  time  of  King  Edward.  Con- 
cerning this  [mill]  the  nephew  of 
Herbert  sayeth  that  the  bishop  of 
Baieux  allowed  it  to  be  made  by 
his  uncle  Herbert,  the  son  of 
Ivon." 

CUSTOMS  OE  FOUE  LATHES  IN  EAST  KENT. 


"  Has  infra  scriptas  leges  regis 
9cordant  hd'es  de  iiii*"  lestis,  hoc  e 
Boruuar  lest,  1  Estrelest,  i  Linuuart- 
lest,  1  Wiuuartlest.209  gj^'g  fecerit 
sepe  uel  fossatii,  pro  quo  strictior 
fiat  publica  uia  regis,  aut  arbore 
stante  extra  uia  intra  prostrauerit, 
1  inde  ramii  uel  fronde  portauerit, 
pro  una  quaq'  harii  forisfactur' 
soluet  regi  c  sol.  Et  si  abierit 
domii  non  app'hensus  uel  diuadiatus, 
tamen  minister  regis  eii  sequet',  i 
c  solid,  em'dabit. 


"The  men  of  the  four  lathes, 
that  is,  of  Boruuar  lath,  and  of 
Eastry  lath,  and  of  Linuuart  lath, 
and^of  Wiuuart  lath,209  acknowledge 
these  under-written  laws  of  the 
king.  If  any  one  shall  make  a 
hedge  or  a  ditch,  by  which  the 
king's  highway  shall  be  narrowed, 
or  shall  throw  down  a  tree  standing 
without  the  highway  into  the  high- 
way, and  shall  take  away  a  branch 
or  bough  thereof,  for  every  one  of 
these  forfeitures  he  shall  pay  to  the 
king  one  hundred  shillings ;  and  if 
he  shall  depart  from  his  house  with- 
out having  been  apprehended  or 
bailed  [delivered  to  pledges],  the 
king's  minister  shall  nevertheless 
pursue  him,  and  he  shall  forfeit  one 
hundred  shiQings. 


2"9  See  ante,  p.  61, 


(iTonsuctiitrines  l^anciae. 
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"  Do  gribrige  \i°  siq's  eh  fcccrit  i 
caluiiiatO  [in  callo]  aut  diuadiat' 
fiicrit,  viii  lib'  rogi  cm'dabit.  Sin 
auto  quiet'  erit  crga  regc,  non  crga 
dnm  cuj'  homo  fuevit. 


"De  aliis  forisfocturis  sicuti  de 
gribrige,  sed  p'  c  sol.  em'dabit. 


"Has  forisfacturas  h't  rex  sup' 
om's  alodiarios  toti'  comitatus  de 
Client,  1  sup'  ho'es  ipsor'. 

"Et  quando  morit'  alodiarius, 
rex  inde  babet  releuatione  tr'se,  ex- 
cepta  tr'a  S.  Trinitatis,  t  S.  Augus- 
tini,  1  S.  Martini,  -j   exceptis  his, 

Godric  de  Burnes,    &c Sup' 

istos  h't  rex  forisfactura  de  capitibj 
eor'  tantii  m*',  t  de  terris  eor'  h't 
releuamen  qui  h'nt  sua  saca  1  soca. 


Et  de  his  t'ris,  scilicet  Goslaches, 

&c h't  rex  has  forisfacturas, 

Handsoca,  Gribrige,  Eoristel.  De 
adulterio  u"  p'  totii  Ghent  h't  rex 
homine,  -j  archiep's  muliere,  excepta 
t'ra  S.  Trinitatis,  i  S.  Angus tini,  i 
S.  Martini,  de  quibS  rex  nichil  h't. 


"De  latrone  qui  judicat'  est  ad 
morte,  h't  rex  medietate  pecuniae  ej^. 
Et  qui  exule  recepit  sine  licencia 
regis,  inde  h't  rex  forisfactura. 


"  Of  Grithbreach,  if  any  ont;  shall 
commit  it  [in  tlic  liighway]  and 
shall  be  impcaclied  or  delivered  to 
pledges,  he  shall  forfeit  eight  pounds 
to  the  king ;  but  if  he  shall  be  quit 
towards  the  king,  he  shall  not  there- 
fore be  quit  towards  the  lord  whose 
man  he  shall  be. 

"  Of  other  forfeitures,  the  same 
as  for  Grith-breach,  except  that 
amends  shall  be  made  by  one  hun- 
dred shillings. 

"  These  forfeitures  the  king  has 
over  all  the  allodiarii  [i.  e.  thanes 
or  freeholders]  of  the  whole  county 
of  Kent,  and  over  their  men. 

"And  when  an  allodiarius  shall 
die,  the  king  has  thereupon  the  relief 
of  the  land,  except  of  the  land  of  the 
Holy  Trinity,  and  of  Saint  Augus- 
tine, and  of  Saint  Martin,  and  ex- 
cept these,  Godric  de  Burnes,  &c. 
....  Over  these  the  king  has  the 
forfeiture  of  the  pepe  (were)  only. 
And  of  their  lands,  he  has  the  relief 
wdio  has  the  sac  and  soc. 

"And   of  these   lands,    to   wit, 

Goslaches,  &c the  king  has 

these  forfeitures,  Hamsocne,  Grith- 
breach, Forestall;  but  of  adultery, 
through  all  Kent,  the  king  has  the 
man  and  the  archbishop  the  woman, 
except  in  the  land  of  the  Holy 
Trinity,  and  of  Saint  Augustine, 
and  of  Saint  Martin,  of  which  the 
king  has  nothing. 

Of  a  thief  w^ho  is  adjudged  to 
death,  the  king  has  a  moiety  of  his 
money.  And  he  who  shall  receive 
a  banished  man  without  the  king's 
licence,  the  king  has  the  forfeiture 
for  the  same. 
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"De  terris  [su]pra  nominatis 
Alnodi-[cild]  ^  similiii  ej^  li't  rex 
custodia  vi  dielb3  apud  Cantuaria, 
uel  apud  Sanuuic.  -j  ibi  li'nt  de  rege 
cibu  T  potu.  Si  non  habuerint, 
sine  forisfactura  recedunt.  Si  fu- 
erint  p'moniti  ut  gueniant  ad  scira, 
ibunt  usqj  ad  Pinnedenna,  non 
longius.  Et  si  non  uenerint,  de 
hac  forisfactura  -^  de  aliis  om'ib^  rex 
c  sol.  habebit,  excepta  Gribrige, 
qu8e  VIII  lib'  em'dat',  -j  de  callibj 
sic'  sup'ius  scriptii  e  .  .  •  .  ." 

{Domesday,  p.  1^.) 


"  Of  the  lands  above  named  of 
Ainod-[cild]  and  of  the  like,  the 
king  has  the  custody  for  six  days  at 
Canterbury,  or  at  Sandwich ;  and 
they  have  there  of  the  king  meat 
and  drink.  And  if  they  shall  not 
have  it,  they  may  depart  without 
forfeiture.  If  they  shall  be  warned 
to  attend  at  the  shire  [mote],  they 
shall  go  as  far  as  to  Penenden,  not 
further.  And  if  they  shall  not 
come,  for  this  forfeiture  and  for  all 
others  the  king  shall  have  one  hun- 
dred shillings,  except  for  Grrith- 
breach,  which  is  amended  by  eight 
pounds,  and  for  the  highways  as  is 
above  written " 


TEEEA  EEGIS. 


"  E,ex  Willelmus  ten'  Tarentefort. 
Eex  W.  ten'  Middeltune. 
Eex  W.  ten'  Favreshant." 

(73.,  p.  2^) 


"  King  William  holds  Dartford. 
King  William  holds  Milton. 
King  William  holds  Eaversham." 


TEEEA  AECHIEPI,  CANTVAEIENSIS. 


"In  civitate  Cantuaria  habet 
archiep's  xii  burgenses,  l  xxxii 
mansuras  quas  tenent  clerici  de  uilla 
in  gilda  sua,  1  reddunt  xxxv.  sol.,  1 
un'  mold'  de  v  sol." 


"In  the  city  of  Canterbury  the 
archbishop  has  twelve  burgesses 
and  thirty-two  mansions,  which  the 
clergy  of  the  town  hold  in  their 
guild,  and  they  pay  thirty-five  shil- 
lings ;  and  one  mill  of  five  shil- 
lings." 


SANDWICE. 


"  Sandwice  jacet  in  suo  p'prio 
hund'.  Hoc  burgii  ten'  archiep's,  -j 
est  de  uestitu  monachor',  i  reddit 
simile  seruitiu  regi  sicut  Dovere,  t 


hoc    testificant'    homines    de    isto  the   like    service   to    the    king    as 


"  Sandwich  Hes  in  its  own  pro- 
per hundred.  The  archbishop  holds 
this  borough,  and  it  is  for  the 
cloathing  of  the  monks,  and  renders 
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burgo,  (|'(l  aiitoqujl.  rex  Edw"  do- 
disset  illu  S.  Trin'.  rcddcb'  rcgi  xv 
lib' ;  teporo  [mortis]  11.  E.  non  crat 
ad  firmain.  Q'do  rcccp'  archicp's, 
reddcb'  xl  lib'  dc  firina,  t  xl  iiiilia 
[de]  allecib3  ad  uictu  nionaclior'. 


"  In  anno  quo  facta  est  liaec  de- 
scriptio,  reddidit  [Sanuuic]  l  lib'  de 
firma,  i  alleces  sicut  prius. 

*'T.  E.  E.  erant  ibi  ccc  i  vii 
mansurae  hospitatae,  modo  sunt  plus 
LXXVT,  id  est,  simul  ccc  lxxx  hi." 


Dover;  and  this  tin;  men  of  that 
borouf^h  do  testify,  that  before  King 
Edward  gave  it  to  the  Holy  Trinity, 
it  rendered  to  the  king  fifteen 
pounds ;  at  the  time  [of  the  death] 
of  King  Edward  it  was  not  let  to 
farm.  When  the  archbishop  re- 
ceived it,  it  yielded  forty  pounds 
farm,  and  forty  thousand  eels  for 
the  food  of  the  monks. 

"  In  the  year  in  whicli  this  de- 
scription is  made  [Sandwich]  yielded 
fifty  pounds  farm,  and  eels  as  before. 

"  In  the  time  of  King  Edward 
there  were  three  hundred  and  seven 
inhabited  mansions  there  ;  now  there 
are  seventy-six  more,  that  is,  together 
three  hundred  and  eighty-three." 


"  Ipse  archiep's  ten'  Meddestane. 
p'  X  soHns  se  defd 

"  In  totis  ualent'  T.  E.  E.  ual. 
hoc  CD'  xiiii  lib'."  {Domesday,  p.  3\) 


MEDDESTAN. 

"  The  same  archbishop  holds 
Maidstone.  For  ten  suhngs  it  de- 
fends itself.  .... 

"  In  the  whole  in  the  time  of 
King  Edward  this  manor  was  worth 
fourteen  pounds." 


ROCVLE 

"Ipse   archiep's   ten'  Eoculf.    p' 

viiT   soHns  se  defd' In  totis 

ualent'  T.R.E.  ualuit  hoc  ^'  xiiii 
Hb'.  " 


"  The    same    archbishop    holds 
Reculver.      Eor    eight    shillings   it 

defends  itself In  the  whole  in 

the    time    of    King    Edw^ard    this 
manor  was  worth  fourteen  pounds." 


wingeh:^. 


*'  Ipse  archiep's  ten'  Wingeha  in 
d'nio :  p'  XL  sohns  se  defd'  T.E.E. 

-J  m"  p'  XXXV In  totis  ualent' 

T.E.E. ual'  Lxxvii  lib'."  {Domesday, 
p.  3^) 


"  The  same  archbishop  holds 
Wingham  in  demesne.  For  forty 
sidings  it  defended  itself  in  the 
time  of  King  Edward,  and  now  for 

thu'ty-five In  the  whole  in  the 

time  of  King  Edw' ard  it  was  worth 
seventy-seven  pounds." 

39 
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TEREA  ^CCL^  DE  LA  BATAILGE. 


"  Abbas  Sci  Martini  de  loco 
belli  [tenet]  GO'-  q'd  uocat'  WI,  q'd 
T.R.E.  T  m*'  se  defd'  p'  vii  solins 

T.E.E.  ualeb'  q't  xx^^  lib'  ^ 

c  solid '  T  VI  sol'  T  VIII  den' 

Si  abbas  habuisset  sacas  ^  socas,  xx 
lib'  plus  app'ciaret'."  (Domesdai/, 
p.  IP.) 


"Tbe  abbat  of  Saint  Martin  of 
Battel  [holds]  the  manor  wbicli  is 
called  Wye,  wbich  in  tbe  time  of 
King    Edward    and    now   defends 

itself  for  seven  sulings In  the 

time  of  King  Edward  it  was  worth 
fourscore  pounds  and  one  hundred 
shillings  and  six  shillings  and  eight 

pence If  the  abbat  had  sac  and 

soc,  it  would  be  worth  twenty  pounds 
more." 


TEEEA  ^CCL^  SCI  AVGVSTINI. 


"  In  Tanet  hund'  ipse  abb'  ten' 
Tanet  00'  [8.  Mildreds]    q'd  se 

defd'   p'   XLViii  soHns T.E.E. 

ualeb'  q't.  XX  Hb' De  isto  CD' 

ten'  III  milites  tant'  de  t'ra  uil- 
lanor'  q'd  ual'  ix  Mb'  quando  pax 
e  in  t'ra,  l  ibi  h'nt  ili  car'." 


"  In  Thanet  hundi'cd  the  same 
abbat  holds  the  manor  of  Thanet 
[S.  Mildreds],    which    defends 

itself  for  forty-eight  sulings In 

the  time  of  King  Edward  it  was 

worth  fourscore  pounds Of  this 

manor  three  knights  held  so  much 
land  as  is  worth  nine  pounds  when 
peace  is  in  the  land,  and  they  hold 
there  three  carucates." 


FOEEVYIC. 


"In  Eoreuuich  hund'  ipse  abb' 
ten'  unu  paruu  burgii  q'd  uocat' 
EoREWic.  Huj9  burgi  ii*'  partes 
ded'  rex  E.  S'co  Augustino.  T'cia 
\i°  parte  quse  fuerat  Goduuini 
[com.]  ep's  Baioc'sis  9cessit  eid.  s'co 

annuente   rege  W T.E.E.    T 

post  ualeb'   c  solid',  modo  xi  lib' 
1  Ti  solid'."  {Domesday,  p.  12^) 


"  In  Eordwich  hundred  the  same 
abbat  holds  one  small  borough 
which  is  called  Fokewic.  Of  this 
borough  King  Edward  gave  two 
portions  to  Saint  Augustine.  But 
the  third  portion,  which  had  be- 
longed to  Godwin  [the  earl],  the 
bishop  of  Baieux  granted  to  the 
same  saint  with  the  assent  of  King 

WiUiam In  the  time  of  King 

Edward,  and  since,  it  was  worth 
one  hundred  shillings,  now  eleven 
pounds  and  two  shillings." 
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CONCLUSION. 


"  O'er  prostrate  thrones  the  Norman  tyrant  knelt, 
And  crushed  alike  the  Saxon  and  the  Kelt." 


Thus  have  we  adventured  mto  the  wide  field  of  '  hoar 
autiquitie/  Thus  have  we  conducted  the  reader  to  the 
primeval  fountains  of  historic  truth, — to  the  pure  sources  of 
the  English  Constitution.  And  thus  have  we  attempted  to 
pourtray,  in  vivid  contrast,  the  conflicting  elements  of  Saxon 
liberty  and  Norman  despotism.  And  this  we  have  done 
with  a  heart  glowing  with  the  same  aspirations  which 
animated  the  Saxon  mother,  when  she  presented  her  child  at 
the  shrine  of  the  immortal  Alfred. 

There  he  bowed  his  youthful  head,  and  bade  the  ^  Father  of 
his  Country '  Hail !  There  the  ardent  boy  drank  deeply  of 
the  gushing  tide  of  patriotism !  And  there,  upon  the  Altar 
of  his  Country,  the  Saxon  Hannibal  proclaimed  eternal  hatred 
to  the  Norman  ! 


GLOSSARY- 


ABBREVIATIONS    AND    CONTRACTIONS 


SAXON  LETTEES  AND  ABBREVIATIONS. 

3',A,a.     B,b.     E,  C,c.     D,b.     6,  E,  e.     F,  p.     D,  5.     J:^,  H,  h. 

1, 1.    K,  k.    L,  1.    GO,  M,  m.   N,  n.    O,  o.   P,  p.   R,  p.   8,  S,  y. 

T,  t.     D,  «,  )7(th).    U,u.     p,  p.    X,x.    Y,y.     Z,z. 


^,  ^y  and. 

f  for  J78ec,  that. 

1  for  o"S^e,  or,  and  for  the  termi- 
nation lice,  li/  (thus  t  or 
fO^t  for  j'o^lice,  trul^.) 

J7a  for  J?am. 

ul  for  or. 

piUm.  for  pillelm,  William. 

)^8el  for  J^aelenb,  Jesus. 

1  also  signifies  leopeptan,  most 
beloved. 

apl,  ap'  and   ap°,   for  apopcole, 

apostle. 
aplaf,  apostles. 
J^ielm.  Jerusalem. 
j'Cil,  a  shilling,  or  money. 
aepc.  for  aeptep,  «/i(er. 
allm'.  allmihtij,  almighty. 
am'.  a»»^??. 


ancen,    ancennebe_,    only   begot- 
ten. 

b,  -77^  bij'C.  bij'cop,  a  bishop. 
bpo^.  bjio]?epn,  brethren. 
cape,  capcepne,  a  prison. 

cfc.    P.   Cpipc,  xpe]\   Cpij'tef, 

Christ,  Chrisfs. 
cp.  cpae'S,  saith. 
^  for  baej,  <^«:y. 
bb,  b^,  David. 
bjiih,  bpihc,  ^or^. 
bnp.  bpihtnej*,  lords. 
p.  pop,  for,  on  account  of, 
5,  jeape,  year. 
Ihp,  Ihc,  /e5«<5. 
p.  CO.,  peinte  GQapie,  S.  Mary. 
p  P.,  S.  Peter. 
pufc,  putoblice,  certainly. 
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DOMESDAY  ABBREVIATIONS  AND  CONTRACTIONS. 


Abb',  abbas,  an  abbat. 
Ac',  acs,  acra,  acras,  acre. 
^ccl'ee,  ecclesiae,  churches. 
App'ciat',   appreciatur,  it  is  valued 
or  worth. 

B. 
Berew,  berewica,  a  village  or  ham,- 

let. 
Bord',  bordarii,  borderers^  cottagers. 
Burg'siu,    Burg'ses,     Burgensium, 

hurgenses. 

C. 

CaUib^,  caUibus,  jpaths^  ways. 
Calimiat',  calumpniat',  challenges. 
Car.,  cai-uca,  a  plough. 
Camcata     terrse,    a    carucate,    or 

plough-land. 
C'cubina,  concubina. 
Com',  comes,  earl. 
9,  con.,  9',  contra,  c'suetud.,  9sue- 

tudine,       consuetudinem,       a 

custom. 
C'cessit,  concessit,  granted. 
cu,  cum,  with. 
Cuj^,  cujus,  whose. 

D. 

Danu,  damnum,  injury. 

Ded',  dedit,  gave. 

Defd',  defendit,  defends. 

Den',  denar',  denarius,  a  penny. 

Dim.,  dimid',  dimidium,  half. 

Dom^,  domus,  a  house. 

Dnio,  dm5,  domanio,  demanio,  do- 

minico,  in  demesne. 
Dnm,  dominum,  lord. 
Duor',  duorum,  of  two. 


E. 

Ej^,  ejus,  of  it,  of  him. 

e,  est,  is. 

e'e,  e'et,  esse,  esset,  to  be, 

Eccl'a,  ecclesia,  church. 

Em'dabit,  emendabit,  shall  recom- 
pense. 

Eor',  eorum,  of  them. 

eu,  eum,  him. 

Ep's,  ep'm,  episcopus,  episcopum, 
bishop. 

'j,  et,  and. 

Ext',  extra. 

Excabio,  excambio,  in  exchange. 

F. 

Erancig',  francigena,  Frenchman. 
Ers,  fratres,  brethren. 
Fuer',  fuerunt,  were. 

Gablu,  gablum,  rent. 

Geld',  geldu,  geldum,  geld.,  or  tax. 

Gnda  sua,  gildam  suam,  their  guild. 

H.     ' 

H,  h,  b',  hi,  lisec,  these. 

H't,  hnt,  habet,  habent,  has,  have. 

Hid',  hida,  hide  of  land. 

Hab',  habet,  hath. 

Ho,    hoes,   homo,    homines,    mun, 

tenant,  vassal. 
Hd',  hund',  hundred,  division  of  a 

county. 
Huj^,  hujus,  of  this. 


1',  id  est,  that  is. 
Id',  isd',  idem,  the  same. 
Int',  inter,  between,  amongst. 
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L. 

1,  vcl,  or. 

lb',  Ibi',  liber,  libcri,/>Te. 
Lib',  libra,  a  pound. 
Leufi,  leuva,  leuiula,  leuea,  a  mile. 
Lg  'j   lat',  lo7iga  et  lata^  long  and 
broad. 

M. 

CO',  M',  maneriiim,  a  manor. 
Mans',  mansio,    mansura,  a  home, 

or  mansion. 
M**,  m",  modo,  now. 
Molin',  moliniim,  a  mill. 
Mold',  molendinum,  a  mill. 

N. 
N,  non,  not. 
nc,  nunc,  now. 
Noe,  nomen,  nam£. 

O. 

0ms,     ooes,    os,     oraibj,     omnis, 
omnes,  omnibus,  all. 

P. 

Pastil',  pastilis,  relating  to  pasture. 
P'tin',  pertinet,  pertinent,  belong. 
p'ti,  prati,  of  meadow. 
Poss',  possit,  migJit  be. 
Pb'ro,  presbytero,  a  priest. 
p'mo,  primo,^r5^. 
p'dit,  perdidit,  hath  lost. 
p',  pro, /or. 
per,  through. 

ppr',  propter,  /or,  because,  on  ac- 
count of. 
p'posit^,  prepositus. 
p'tectore,  protector  em. 
p'ticas,  perches. 


Q. 

Q'(l,  ([uod,  which,  that. 

q'j,  q'rcnt',  ([uarcntcna,   a  furlong, 

containing  forty  perches. 
(['etas,  quietas, /r66?. 
q',  qui,  who. 
q'do,  quando,  whe^i. 
q'dfi,  quidam,  certain. 
q'q^,  quoque,  also. 
qbj;,  quibus, /rowz  which. 
quinj,  quinque,  ^w. 
q'etas,  quietas. 
q't.  vigint',/oz«r  score, 
q't  nx^^,  four-score. 

R. 

R',  r',  rq',  requiiitur — thus  :  r.  q.  t' 
requiritur  quantum  terr^e,  fre- 
quently occurs  in  the  margin 
of  Domesday,  and  signifies 
a  mark  of  doubt,  uncertainty, 
GY  for  further  enquiry. 

S. 
Saca    "j    soca,  saccam  et  soccam, 

sac  and  soc. 
Sic',  sicut. 
fj,  sed,  but. 
f*,  scilicet,  to  wit, 
S',  sanctus. 
S',  sanctus,  saint. 

Sci,  sc5,  scm,  scos,  sancti,-o,-um,-os. 
Siq's,  if  any  one. 
Solum",  solummodo,  only. 
St,  sunt,  are. 
Sol',  solidos,  shillings. 
Sup',  super,  over,  upon. 

T. 

Tam',  tamen,  nevertheless,  but. 
tnt',  tantum,  only. 
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tntd',  tantundem,  as  much  as. 

toti^,  tocius,  of  the  whole. 

Ten',  tenet,  holds. 

t'cia,  terciam,  thwd. 

Tein^,  tainus,  a  thane. 

t'ra,  t'rse,  tra,  terra,-8e,-am,  land^ 
arable  land. 

T.R.E.  and  T.R.W.,  tempore  regis 
Edwardi,  or  Willelmi ;  in  the 
time  of  King  Edward  the  Con- 
fessor, or  of  King  Tfilliam  {the 
Conqueror?) 

V. 

Val',  ualb',  valet',    valebat,    is   or 

was  worth. 
Vill'i,  villani,  villains,  from  villa,  a 

country  farm. 
v',  virgata,  a  virgate,   or  yard  of 

land. 
u°,  vero,  hut,  truly. 
Vicec',  vicecomes,  sheriff. 
9,  con  and  us ;  tlius,   gcess^,   con- 

cessus,  granted. 
usq^,  usque,  unto. 


U. 

un^,  1%  I"*,  i"°,  unus,  una,  uno,  one. 

ut'q^,  utraque,  either. 

11%  II'',  11%  ii°%  ii^''^  duae,  duo, 

duos,  duobus,  two. 
iii^',  tres,  three. 
1111°'",  quatuor, /(3^«r. 
v'^,  quinque,  ^?7e. 
VI,  sex,  six. 
vii*^,  septem,  seve7i. 
viii*°,  octo,  e^^7??^. 
ix^,  novem,  nine. 
^cem^  decern,  ten. 
xx",  viginti,  twenty. 
xxx'%  triginta,  thirty. 
c,  centum,  o^e  hundred. 
iii"%  tercia,  ^^e  ^^irc?. 
iiii*%  quarta,  the  fourth. 
v'%  quinta,  the  fifth. 
vi'^,  sexta,  ^Ae  si^^^. 
vii"'%  septima,  the  seventh. 
VIII'''',  octava,  the  eighth. 
ix°*,  nona,  the  ninth. 


THE  LIKE  IN  ANTIENT  LATIN  EECOEDS. 


ap'd,  apud,  at. 

a.r.n.  xvi""*,  anno  regni  nostri  sexto 
decimo,  in  the  sixteenth  year  of 
our  reign. 

a.r.s.  primo,  anno  regni  sui  primo, 
in  the  first  year  of  his  reign. 

Anno  coronacois  r.  H.  fil'  J.  r.XLix., 
anno  coronationis  regis  Hen- 
rici  filii  Jobannis  regis  XLix, 
in  the  iidth  year  of  the  crown- 
ing of  King  Henry,  the  son  of 
King  John. 


aiar.,  animarum,  of  souls. 
ar',  armiger,  esquire. 

B. 

Bar',  baronettus,  baronet. 
b'tus,  beatus,  happy,  blessed. 
bre,  brib^,  breve,  brevibus,  a  writ. 


Coi,  communi,  common. 
c'ta,  certa,  certain. 
cois,  communis,  common. 
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cons',  considcratio,  considemiiun. 
9scc'tus,  cousocratus,  consecrated. 
9iiririat''^,  coiifirmatiis,  conjlrmed. 
Otinno,  confirino,  /  confirm. 
Occdo,  conccdo,  I  grant. 
Osuctuj  consiietum,  accustomed. 
con',  contra,  against. 
cu,  cum,  with. 
cui^,  cujus,  tchose. 
cul',  ciilpabilis,  guilty. 
cur',  curia,  court. 

D. 

dnicse,  dominicse,  the  tardus. 
Di,  dei,  of  God. 
d'c5,  dicto,  the  said. 
dil'cus,  dilectus,  beloved. 

E. 
•j,  et,  and. 

e'e,  esse,  to  be. 

ecc'ia,  eccl'ia,  ecclesia,  church. 

F. 

fa',  facias,  you  cause. 

f'ciis,  factus,  dotte. 

fris,  frem,  fi.-atris,  fi'atrem,  a  brother. 

fut'i,  futuri,  future. 

G. 

gra,  gratia,  grace. 

H. 

hoibj,  liomiiiibus,  7nen. 

h'eant,  liabeant,  mag  have. 

her'  mcs,  lieredibus  meis,  for  my 

heirs. 
h'dib?,  heredibus,  heirs. 
hemi,  cmi,  /  bought. 


liaustral',  australi,  southern. 

li'c,  liajc,  this. 

li'ditar',  hcrcditario,  hereditary. 

lied' ;  thus,  t'ra  hcd',  terra  heredi- 
taria, land  held  by  inheritance, 
hereditary. 

hend',  habendum,  to  have. 


1,  m. 

ipl,  ipsi,  they. 
inp'ssione,  impressione. 
imppm,  imperpetuum,  for  ever. 
jur',  jurator,  a  juryman. 
jur'   h'ditar',  jure  hereditario,    by 
hereditary  right. 

L. 
L.S.A.,  libere  sicut  Adisham, /ree?^ 

as  Adisham. 
lib'e,  libere, //'^e^y. 
I're,  litterse,  letters. 
lo' ;  thus,  po'  lo'   suo,   ponit  loco 

suo,  places  in  his  stead. 
I'ittime,  legitime,  lawfully. 

M. 

mia,  misericordia,  mercy. 

m's,  mens,  my. 

m'dr',  murdris,  murders. 

mes;    as,  her'  me,  heredibus  meis, 

for  my  heirs. 
michi,  mihi,  to  me. 
m\  mihi,  to  me. 

N. 
ni',  nisi ;  thus,  ni'  pri',  nisi  prius, 

unless  before. 
no,  non,  not. 

40 


814 


©lossarg. 


nr ,  nri,  nr5,  nrm,  nr5s,  nris,  ura, 
noster,  nostri,  nostro,  nostrum, 
nostros,  nostris,  nostra,  our. 

noen,  nois,  noe,  nomen,  nominis, 
nomine,  a  name. 

O. 

oes,  oia,  oibj,  om's,  omib3,  omnes, 
omnia,  omnibus,  all. 

P. 

p'cii,  pretii,  j9nV^. 

p'ti,  prati,  meadow. 

p'ven'int,  pervenerint,  shall  come. 

pl'ito,  placito,  a  plea. 

p'pe,  prope,  near. 

p'pt,  propter,  because. 

p't',  prseter,  except. 

p's',  prosequendo,  to  prosecute. 

pri',  prius,  before. 

po',  ^omi^puts. 

p'ris,  patris,  of  a  father. 

pari',  parliamentum,  parliament. 

p'ria,  patria,  country. 

pd',  predictus,  aforesaid. 

p'tin',  pertinenciis,  appurtenances. 

p'x',  proximus,  next. 

Q. 

q'a,  quia,  quare,  because. 
q'slib',  quoslibet,  whomsoever. 
q's,  quos,  which. 

q'b3cumq3,  quibuscumque,  to  whom- 
soever. 
q'ete,  quiete, /re^/y . 
q'm,  quam,  than. 
q'mvis,  quamvis,  although. 

E. 

E',  reg',  regis,  of  a  king. 
r',  regni,  of  the  reign. 


r5ne,  ratione,  by  reason. 
r'onabile,  rationabile,  reasonable. 
r'i,  rei,  thing. 

S. 
Sal',  salutem,  healthy  greeting. 
S3,  scilicet,  to  wit. 
Sea,  sancta ;  tlius,  sea  eccl'ia,  holy 

church. 
s'vicio,  servitio,  service. 
s'clar'    s'viciu,   seculare    servitium, 

secular  service. 
sp'iaH,  speciali,  special. 
sp'ualis,  spiritualis. 
sum',  summonitus,  summoned. 
seem,  seaccarium,  exchequer. 
SLlib3,  similibus,  the  like. 
sil'r,  similiter,  likewise. 

T. 

Toci^,  tocius,  of  all. 

Testib3,  testibus,  tvitnesses. 

t'ra,  terra;  thus,  t'ra  bed',  terram 

bsereditariam,  hereditary  land. 
t'cii,  tertii,  third. 
t'nsgr',  transgressio,  trespass, 
T.,  teste,  witness. 
Test'm',  testimonium,  testimony^  or 

witness. 

Y. 

vl,  ul,  vel,  or. 

v'g^,  virginis,  virgin. 

v'b'avit,  verberavit,  hath  beaten. 

ve',   venire ;    thus,  ve'   fa',    venire 

facias,    cause   to    come    or   to 

appear. 
Vic',  vicecomes,  sheriff. 

U. 

v",  u",  vero,  truly. 

Ux',  ux'e,  uxor,  uxore,  a  wife. 
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Addenda. — Corrigenda  et  VAiiiiE  lectiones. 

Wages  of  Knights  of  tho  Shire. — The  Petition  of  the  Gentlemen  of  Kent.,  2  Hen.  V, 
A.D.  1414  (see  j).  27  1)»  <l*'cs  not  appear  to  be  the  earliest  complaint  to  the  king 
in  pailiament  on  this  subject.  Thus,  in  the  first  parUament  of  K.  Hie.  II, 
A.D.  1377,  the  Commons  petition  that  the  accustomed  wages  to  members  of 
parliament  for  the  Connnons  may  be  levied  of  every  manner  of  person,  within 
franchises  and  without,  having  lay-fee  within  the  same  county  ;  and  that  no  person 
having  lay-fee  within  the  county  shall  be  exempted ;  but  that  according  to  the 
value  of  his  tenure  he  shall  be  contributory  to  such  wages,  and  also  to  the  taxes 
already  granted,  so  that  the  poor  men  of  the  people  might  be  supported  by  the 
Lords  {les  seigneurs),  and  others  who  to  that  time  had  not  paid  to  the  taxes.  It 
is  answered  that  those  Lords  will  not  depart  from  their  antient  liberty  and 
franchise. 

Before  the  accession  of  Ric.  II  a  spirit  of  independence  had  been  gradually  rising 
amongst  the  body  of  the  people.  Their  power  and  importance  had  risen  in  con- 
sequence of  the  subdivision  of  property.  Various  causes,  and,  amongst  others,  the 
expenses  of  the  wars  under  Edw.  Ill,  which  had  compelled  him  fi-equently  to  have 
recourse  to  his  people  for  pecuniary  aid,  had  at  length  given  to  the  legislative 
assembly,  and  particularly  to  the  Commons  assembled  in  parhament,  a  portion 
of  that  power  which  in  time  produced  the  present  constitutional  system. 

From  this  petition  it  appears  that  the  Lords  not  only  claimed  for  themselves 
and  their  tenants  an  exemption  from  pajTnent  of  wages  to  the  knights  elected  for 
the  several  shires,  whom  they  considered  as  not  representing  their  tenants,  but 
also  perhaps  evaded  the  payment  of  some  public  taxes.  (Parry's  Parliaments  and 
Councils,  p.  139.) 

In  i\ie  second  parliament  of  the  same  king  (2  Ric.  II),  a.d.  1378,  the  Commons 
pray  that  the  wages  of  the  knights  for  the  county  of  Kent  may  be  paid  as  other 
knights  throughout  the  kingdom,  by  the  communities  of  the  said  county,  and  not 
as  heretofore,  by  the  knights'  fees  only  ;  seeing  that  it  is  ordained  to  hold  more 
frequent  parhaments  than  hitherto,  which  will  be  to  the  great  charge  of  the 
tenants  of  such  fees,  if  they  should  not  have  aid  as  prayed.  It  is  answered, 
"  Soil  u^se  come  avanf  ces  heures  ad  este." 

This  petition  tends  to  support  the  opinion  that  the  knights  were  originally 
considered  as  representing  only  the  tenants  by  military  service,  and  that  these 
were  the  only  persons  intended  by  the  charter  of  John  to  have  been  summoned 
to  a  common  council  of  the  kingdom  with  the  earls  and  '  majores  barones,'  for 
assessing  extraordinary^  aids,  scutage,  &c.  It  seems  also  to  prove  that  in  the 
2  Ric.  II  all  the  freeholders  of  the  county  voted  for  the  election  of  the  knights, 
as  there  would  have  been  no  just  ground  for  the  complaint,  if  the  freehold 
tenants  of  lands,  holden  by  knights'  ser\'ice,  had  alone  voted.  {Ibid.  p.  141  ;  see 
also  a  petition,  28  Edw.  Ill,  a.d.  1354,  38  Edw.  Ill,  a.d.  1365,  and  51  Edw.  Ill, 
A.D.  1377.) 


Page  10 

line    7  from  top,  for 

'  e  baroun'     read 

'  le  baroun.' 

32 

—    14             — 

'  rieot'          — 

'  fleoc' 

50 

—    18             — 

*  less'               — 

'  les.' 

53 

—     2             — 

'57'               — 

'17.' 

70 

—    12   from  bottom 

'  Brockauir     — 

'  Brockhull.' 
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Page  81   line     9 

from  top 

*  ecclic'          read 

*  eccli<e.* 

82—9 

— 

*  ecclia'            — 

*  eccli«.* 

83    —   15 

— 

*  scdwi '           — 

'  scdi.' 

85    —    13 

— 

'eleginus'        — 

'  elegimus.' 

85    —    17 

— 

*  potermus       — 

*  poterimus.' 

87    —   15 

— 

'  sigilli'             — 

*  sigillo.' 

93—7 

— 

'  become '         — 

*  became.' 

94  note  69 

— 

*  p.  33  '            — 

'p.  36.' 

99    line    2 

— 

*  laments  the'  — 

'  laments  this' 

104    —   19 

— 

*  Dorobernia'    — 

*  Dorobernite.' 

106    —     4 

from  bottom 

'porcwrum'      — 

'  porcorum.' 

108  note  76 

*p.97'             — 

'p.  101.' 

108    —   15 

from     top 

'  deditZ '            — 

♦  dedi/.' 

112    —   24 

— 

*  ?;ej7eope'        — 

*  Sepeojic.' 

112    line  12 

— 

'  Inf '               — 

*  Irlj:.' 

113    —     8 

— 

'  Sepeopc'        — 

'  gepeojic' 

114    —    14 

from  bottom 

*  j-cae'                — 

*  ycddV 

119    —    18 

from    top 

'or'                  — 

*  nor.' 

199    —    16 

— 

*  j^)utelap '       — 

*  j:jmcela)>.' 

276    —     6 

from  bottom 

^ivicwty -eight'  — 

*  twenty-^/iree.' 

280    —      6: 

from  top,  after 

the  ivords  *  in  lieu  ' 

insert  *  of.' 

284  note  201,  for  '  289  '  read  '  290.' 

iExHELiNG.  —  A  noble,  signifies  a  prince  of  the  blood-royal,  a  nilcr, 
governor. 

Agende  [Sax.) — An  owner,  land-agende,  an  owner  or  possessor  of  land, 
landlord,  p.  94. 

Aide  pur  einefille  marier. — A  prestation  due  from  tenants  to  their  lords  on 
the  marriage  of  the  eldest  daughter  of  the  lord  (aide  pur  V espousing 
de  sajile,  Termes  de  la  Ley). 

Aide  pur  f aire  Veyne  fitz  de  son  seigneur  cJilvaller. — A  prestation  due  from 
tenants  to  their  lords,  to  make  the  lord's  eldest  son  a  knigbt.  p.  221. 
These  customs  abolished  by  Stat.  12  Car.  II,  cap.  24.  p.  237. 

Allodium,  Allodiarii. — Allodial,  is  where  an  inheritance  is  held  without 
paying  to  any  lord  or  superior,  and  therefore  is  of  another  nature 
from  that  which  is  feudal  or  beneficiary. 

An  e  le  Wast,  {Annus,  dies,  et  vastum.) — Year,  day,  and  waste,  is  a  part  of 
the  king's  prerogative,  whereby  he  challengeth  the  profits  of  their 
lands  and  tenements  for  a  year  and  a  day,  that  are  attainted  of  petit 
treason  or  felony.  {Oowel,  Termes  de  la  Ley),  "  le  roy  auera  Ian  e  le 
wast,^  '  Ian  e  le  io2ir.' — Custumal,  pp.  4,  12,  149,  150,  151. 

Astee — Hearth  for  fire. — Custumal,  pp.  6,  155. 

Averagium. — Carriage  for  the  lord,  a  ser\ace  due  from  the  tenant  with 
horse  and  cart.  p.  243. 
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B. 

Bauoun. — Husband.  {Cnsfumal,  pp.  4,  8,  10.) 

Battaile. — An  antuMit  mode  of  trial  in  a  writ  of  riglit,  &c. — Cmlumal, 
p.  14  ;  history  of  trial  by,  p.  277. 

Bisceopa-Land  [Sax^ — Land  appertaining  to  a  bisliop  in  right  of  his  see. 
p.  94. 

Boc-Land  {Sax.  Boc,  a  hook  or  toritlng,  and  land.) — Land  held  by  eharter 
or  deed,  in  contradistinction  to  Folc-land,  history  of.  p.  96-99. 

BoNDA. — Husband  {quasi  hujr-bonba,  a  husband).  LI.  K.  Cnut,  p.  192. 

BoKH  (Surety)  Borg-bryce. — The  breach  or  violation  of  suretyship,  or  pledge 
of  mutual  fidelity. 

Burg-bote — Contribution  towards  the  building  or  repairing  of  castles, 
and  walls  of  a  borough,  history  of.  p.  128. 

BoROWE,  Borough. — A  district  consisting  of  ten  families  (from  Borh  or  Borg, 
a  surety),  p.  56,  65. 

Boruuar-Lest. — An  antient  lathe  in  Kent  (now  St.  Augustine's),  pp.  61,  302. 

BoT,  or  Bote  {Sax)  —  Compensation,  recompence,  satisfaction,  amends. 
Hence  man-hote,  hedge-hote,  2^^oiv-h6te,  theft-hute,  &c.  p.  42. 

Bret-walda  (Ruler  of  the  Saxo7is  in  Britain  ?)  p.  29  note  9,  p.  52  note  31. 
Of  the  nature,  power,  duties,  election,  or  appointment  to  this  office 
we  know  nothing,  history  being  entirely  silent  on  the  subject,  having 
only  handed  down  to  us  the  names  of  those  Saxon  kings  who  enjoyed 
the  appellation  of  Bretwalda,  as  follow : 

a.d.  477  to  514.— .Ella,  K.  of  the  South 

Saxons  .......     First  Bretwalda. 

A.D.  560  to  593.— CeawHn,K.  of  the  West 

Saxons   .......     Second  Bretwalda. 

A.D.  560  to  616.— ^thelbyrht,  K.  of  Kent     Third  Bretwalda. 

A.D.  617  to  633.— E^dwald,    K.    of    the 

East  Angles         .....     Fourth  Bretwalda. 

A.D.  c.  625  to  633.  — Edwin,    K.    of    the 

Northumbrians     .....     Fifth  Bretwalda. 

A.D.  c.  633  to  642.— Oswald,  K.  of  the 

Northumbrians  ....     Sixth  Bretwalda. 

A.D.  642  to  670.— Oswy,  K.  of  the  North- 
umbrians    ......     Seventh  Bretwalda. 

A.D.    800  to    836.— Ecbryht,    K.    of  the 

West  Saxons        .....     Eighth  Bretwalda. 
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Bricge-b6t,  Bric-bot  (Sax.) — Contribution  towards  tLe  building  and  repairing 
of  bridges,  history  of.  p.  113  to  119;  of  Highways,  p.  119  to  127. 

Bpyb-juma  (Sax.) — Bridegroom,  p.  189.  (See  note  141,  p.  198.) 

Bypjea,  Byjiijea.— A  trustee,  surety,  p.  188. 

C. 

Ceap  (Sax.),  Pactio  (Latin). — Bargain,  chattel;  anything  for  sale,  and  the 
price  of  it ;  cattle,  as  being  the  usual  medium  of  barter.  See  LI.  of 
K.  iEthelbirht,  cap.  77,  p.  191. 

Ceorl  (Sax.). — 'Churl,  a  husbandman,  countryman.  Ceorl-folc,  common 
people ;  a  twyhindeman,  a  freeman  of  ignoble  rank ;  also  a  husband, 
pp.  94,  163,  192.  Ceopl-lsej",  husbandless.  p.  193.  (See  Twelf- 
kpidman.) 

Church-frith  (from  A.-Sax.  fpi^,  peace),  called  also  Church-grith,  Church- 
bryce. — "Violation  of  the  privileges  of  a  church. 

CoRREDY. — A  sum  of  money  or  allowance  of  meat,  drink,  and  clothing,  due 
to  the  king  from  an  abbey  or  other  house  of  religion,  whereof  he  is 
the  founder,  towards  the  sustenance  of  his  servant.  (Termes  de  la  Ley. 
Cowel.) 

Corrigenda  et  variae  Lectiones,  see  p.  315. 

CuYLS,  Cyuls,  Ceols  (Sax.) — Keels,  great  ships  of  war.  pp.  24,  25,  26,  27, 
28,  29  (note  9). 

D. 

Danger. — A  payment  of  money  made  by  the  forest-tenants  to  the  lord,  that 
they  might  have  leave  to  plough  and  sow  in  time  of  pannage,  or 
mast-feeding ;  called  also  '  Lyef-silver.' 

Date  of  Deeds. — Lord  Coke  says  (1  Inst.,  6  a),  "  The  date  of  the  deed  many 
times  antiquity  omitted,  and  the  reason  thereof  was,  for  that  the 
limitation  of  prescription,  or  time  of  memory,  did  often  in  processe  of 
time  change ;  and  the  law  was  then  holden  that  a  deed  bearing  date 
before  the  limited  time  of  prescription  was  not  pleadable ;  and  there- 
fore they  made  their  deeds  without  date,  to  the  end  they  might  alledge 
them  within  the  time  of  prescription.  And  the  date  of  the  deedes 
was  commonly  added  in  the  raigne  of  E.  II  and  E.  Ill,  and  so  ever 

since The  clause  of  Iliis  testihus  in  subjects'  deeds  continued 

\intilland  in  the  raigne  of  H.  VlII,  but  now  is  wholly  omitted." 


(SlossJaru.  31 U 

In  2Blackst.  Comm.,  p.  304,  note  3  (14ili  edit.)  it  is  said,  "Dates 
begmi  to  be  added  in  ilie  reigns  of  \^iX.  II  and  Ed.  III." 

This  is  elearly  inuecurate.  Sec  the  Charter  of  FeoiFnient  of  Thomaffy 
son  of -^mo/Uhe  Alderman  (pp.  228-229),  whieh  is  dated  49  Hen.  111. 

I  ineline  to  think  that  dates  began  to  be  added  to  deeds  soon  after 
the  time  of  prcseription  was  definitively  fixed  by  K.  liic.  I  to  a.d. 
1189.  See  pp.  73,  74. 

Denbeua, — Den-berende  (from  Sax.  Denu,  Den,  a  plain,  valley). — A  place 
for  the  running  of  hogs.  p.  135. 

DioiCHiA  {diocese)  and  Paroiehia  (j»«mZ:),  words  of  similar  impoii;.  p.  65. 

Dryhtne. — ^A  king,  lord,  ruler;  a  landlord,  p.  94. 

E. 

Ealdorman. — Aldermannus ;  among  the  Saxons,  same  as  Earl  among  the 
Danes ;  he  was  the  ehief  of  a  shire,  and  attended  the  Witena-gemdte ; 
a  senator,  a  nobleman,  p,  59. 

EssoiGN. — Exeuse  for  him  that  is  summoned  to  appear  and  answer  to  an 
aetion-real,  or  to  perform  suit  at  a  court-baron ;  of  which  the  five  fol- 
lowing are  the  chief : 

1.  Ultra  mare,  whereby  the  defendant,  beyond  sea,    shall  have 

XL  days. 

2.  Be  Terrd-Sanctd,  where  the  defendant  shall  have  a  year  and  a 

day,  being  upon  an  expedition  to  the  Holy  Land. 

3.  Be  malo  veniendij  when  the  defendant  is  infimi  in  body,  and  not 

able  to  come. 

4.  Be  malo  lecH,  when  the  defendant  is  sick  in  bed. 

5.  Be  servitio  regis,  when  the  defendant  is  in  the  king's  service; 
"  Cheeun  Kenteys  put  autre  assonier  la  ou  assoigne  gist." — Custumal, 
pp.  12,  14,  252. 

EsTREiA-LEST. — An  auticnt  lathe  in  Kent,  now  comprised  in  St.  Augus- 
tine's, pp.  61,  302. 

F. 

Fealty,  Feaute,  Fidelitas. — An  oath  taken  at  the  admittance  of  eveiy  tenant 
to  be  true  to  the  lord  of  whom  he  holdeth  his  land. — Custu7nal,  p.  12. 
pp.  237,  251. 

Feos-b6t  {Sax.) — A  pecuniary  recompenee  (from  jreoh,  money,  and  boT,  com- 
pensation) ;  the  penalty  for  counterfeiting  money.  LI.  of  Ethelred,  K., 
c.  26,  p.  111. 

FiOH,  Fio,  Feoh. — Money,  property;  signifies  cattle,  whieh  being  the  first 
kind  of  property,  by  bartering  it,  this  word  came  to  signify  motiey 
in  general. 
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FoLC-LAND. — The  land  of  the  people ;  held  at  will,  and  not  by  charter,  or 
writing.  Prad'mm  rusticiim  et  ignohile^  distinguished  from  Boc-land, 
freehold,  p.  94.     History  of.  p.  97  to  99. 

FoE-GABUL  {8ax.  fop-japl). — Pore-gift;  for,  or  by  way  of,  rent.  p.  229. 

FoRE-sPEECAS. — An  answerer;  a  sponsor,  patron,  prolocutor,  p.  189. 

Fore-stall. — An  intercepting  in  the  highway,  or  assaulting  a  passenger 
in  it. 

Foster- LEAN. — Nuptial  gifts  ;  a  stipend  which  the  wife  hath  for  her  mainte- 
nance ;  a  food-loan,  maintenance  (from  A.-Sax.  jzojtep,  nourisJiment. 
and  leanian,  to  render) ;  also  a  provision  for  the  rearing  of  2i  foster- 
child,  pp.  189,  198. 

Frithes-b6t  {Sax.) — A  compensation  or  olFering  of  peace ;  amends  for  a 
breach  of  the  peace,  p.  111. 

Frith-bryce. — Pads  violatio;  the  breaking  of  the  peace. 
Frigan-earthe  {Sax.) — Allodial,  or  freehold  land?  p.  94. 

Fyrd,  Fyi'dunge,  Fyrd-fare. — A  military  expedition.  Fyrd-wite,  a  fine  for 
leaving  the  army,  or  not  appearing  in  arms;  history  of.  p.  128  to  134. 

Frum-stol. — Chief-seat,  mansion-house,  residence ;  from  A.-S.  ppum  {Jlrst) 
and  jcol  {a  seat^  throne) ;  LI.  of  Ina,  p.  162-192. 

G. 

Gate-penny. — A  tribute  for  the  liberty  of  one  or  more  gates  for  the  tenant's 
ingress  and  egress  to  and  from  his  own,  by  Ms  lord's  land.  {Somner.) 

Gav elate. — A  special  and  antient  kind  of  Cessavit,  used  in  Kent,  whereby 
the  tenant  shall  forfeit  his  lands  or  tenements  to  the  lord  of  whom 
they  are  holden,  if  he  withdraw  from  his  lord  his  due  rent  and  services 
{Termes  de  la  "Ley)  Cowel.  Custumal,  p.  10;  history  of.  Sec.  XVIII  of 
Custiimalj  p.  249. 

Gavel-kind — Is  a  custom  annexed  and  going  with  lands  in  Kent  called 
Gavelkind  lands,  holden  by  antient  socage  tenure,  dividable  between 
the  heirs  male  {Termes  de  la  Ley),  p.  92,  164  to  185.  (See  Analytical 
Commentary,  Sections  XIII,  XIV,  XV.) 

Gavel-med. — The  duty  of  mowing  of  grass,  or  cutting  meadow-land,  required 
by  the  lord  from  his  customary  tenants.  Consuetudo  falcandi,  quae 
vocatur  Gavel-med.  {Coioel,  Somner.) 

Gavel-ryp." — Duty  of  reaping  at  the  command  of  the  lord.  {Idem.) 
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Gavel-swine. — Swiiio-inoncy  ;  svvinc-pcuny ;  paid  for  ilio  lord's  leave  and 
sufferance  of  Ids  tenant  to  keep  and  feed  swine  of  Ids  own,  or  to  take 
in  other  men's  swine  to  feed  within  his  land.  {Somner,  Roman  PorU 
and  Forts  in  Kent^  p.  112.) 

Gene  AT. — A  clown  or  villain  ;  husbandman,  farmer,  bailiff,  servant  {Cowel). 
p.  94. 

Grith. — Peace;  God's  grith;  it  differs  from  'frith,'  which  signifies  the 
general  peace  and  security  of  the  state ;  but  Church-frith  and  Church- 
grith  are  used  indiscriminately,  p.  59. 

Grith-bryce. — ^Breach  of  the  peace;  same  as  Fritli-bryce. 

H. 
HiERETHA-LAND. — Heatlien-land  ;  Denmark  {Sax.  Chron.,  a.d.  787),  p.  130. 

HamsocnAj  Hand-socna. — An  assault  of  a  man  in  his  own  house ;  also  the 
lord's  jurisdiction  to  take  cognizance  of  the  same  ;  breach  of  the  peace 
by  forcible  entry  into  a  man's  house  (from  Sax.  Ham,  Jiome ;  Socne, 
liberty  y  protection), 

Heuetoga. — The  general  of  an  army  (from  here,  «rmy,  and  togan,'^o  lead; 
Sax.  Chron.,  a.d.  449).  pp.  22,  32,  37,  297. 

Hlaforde. — Lord,  Land-hlaforde,  landlord,  landholder,  p.  94. 

Homage,  tenure  by  (abolished  by  stat.  12  Car.  II,  cap.  24).  p.  237. 

Hu  E  liE  Cry,  Hutesimn  et  clamor — Is  the  pursuit  after  an  offender ;  "  que  le 
hu  e  le  cry  seitleue." — Custumaly  pp.  8,  203,  205. 

Hundred. — A  district  comprising  one  hundred  families,  or,  in  Kent,  ten 
borowes.  pp.  56,  57,  58,  59. 

Hundredes-ealdor,  Aldi*emannus-hundredi,  the  presiding  officer  in 

the  hundred-court,  p.  159. 
Hundreds  in  Kent.  p.  61  to  64. 

J. 
JuYSE. — Judgment,  justice, /wyse  de  mort. — Cmtumal,  p.  4. 

L. 

Land-Agende. — (See  Agende.) 

Landes-Man. — (See  Geneat.) 

Lath,  or  Leth,  a  district  in  Kent  comprising  three  or  more  hundreds.  From 
Sax.  je-laj7ian,  to  assemble^  pp.  56,  58,  61,  62,  63.  Also  a  meeting, 
assembly,  or  court,  p.  157. 

41 
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Lef-Silvee,  Lyef-geld. — A  fine  or  pecuniary  composition  paid  by  the  cus- 
tomary tenant  to  tlie  lord  for  leave  to  plough,  sow,  &c. 

Leod.  —  A  nation,  people,  province.  Leod-wita,  national  counsellors, 
senators,  p.  42. 

LiMENE  (Eother.) — An  antient  river  of  Kent ;  its  history,  pp.  144-149. 
Linuuart-Lest. — An  antient  lathe  in  Kent  (now  Shipway),  p.  63,  302. 

M. 

Man-bote.— (See  title  '  Wer'  and  '  Wite.') 

Maeitagium. — Signifies  not  only  the  lawful  marriage  of  man  and  wife,  but 
likewise  the  liberty  of  bestowing  a  ward  or  widow  in  marriage.  Also 
the  payment  made  by  a  feudal  vassal  to  his  lord,  in  whose  wardship 
he  was,  for  permission  to  marry.  (See  Saxon  Laws  relating  to 
Marriage,  Analytical  Commentary,  Section  XV  ;  also  p.  222.) 

Mearce. — A  limit,  border,  boundary.  Mark,  a  sum  of  money  equivalent  to 
135.4^.  p.  54,  note  34;  pp.  59,  60,  61. 

Mescheninga  {aholisJied  hy  K.  Stephen,  p.  82.) — A  fine  for  a  false  or  unjust 
plea  in  the  court  of  the  king  or  lord. 

In  a  confirmation  of  the  monastery  of  Eamsay,  by  K.  Edward  the 
Confessor,  he  grants  to  the  abbat — 

Sacham  et  soccam  (See  title  '  Sac  and  Soc').      Theloneumque 
suum  in  terra  et  in  aqua,  et  consuetudines  {anglice  scriptas) 
scilicet. 
Mund-bryce,  violation  of  protection,  breach  of  the  peace. 
Fyrd-wite  (see  ante,  in  voce).     Eir-wite  (the  same). 
Blod-wite,  fine  for  shedding  blood,  by  wound  or  blow. 
MescJieninga  (see  above). 

F^itJi-soJce,  peace,  privilege  of  granting  protection. 
Hamsocne  (see  ante).     Tor  stall  (see  ante). 
Fo7yhange,  preemption.    Also,  rescuing  stolen  or  strayed  cattle. 
TJieifpJia7ige,  the  taking  of  a  thief? 

Hang-wite,  the  fine  for  letting  an  offender  escape  from  prison. 
FritJibrecJie  (see  ante). 
TJtleye,  outlaw. 

Infong-tJiefe,  a  thief  taken  in  the  lord's  fee. 
Suh-hreclie  (query,  Sib-breche ;  breach  of  the  peace  ?) 
Tol  et  tem,  the  lord's  right  to  his  servi  (serfs)  and  their  issue. 
(These  terms  are  usually  left  untranslated.) 
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Meynouvkil — To  niumiro,  to  culiivato  laud,  '  aiiiicc  tneyn-ouvb','  ^  entra  e 
meyn  oiieraJ' — Cuslumnly  p.  12. 

MoiiGEN-GiFT. — The  gift  which  the  husband  presents  to  his  wif(;  on  the 
wedding-day ;  it  was  the  property  of  the  widow  after  her  husband's 
death,  pp.  11)1,  193,  198. 

Mortd'ancestor. — An  assise  where,  upon  the  death  of  the  ancestor,  a 
stranger  enters  upon  the  inheritance. 

MuLiER. — A  chikl  born  in  lawful  wedlock,  e  muliere,  of  a  wife,  and  not 
e  concuhina. — Cuslumal,  p.  6. 

MuND  {Sax.) — The  protection  of  a  man's  household  peace,  as  the  Were  was 
of  his  personal  safety.  Also,  the  sum  paid  to  the  family  of  the  ])ride 
for  transferring  the  tutelage  they  possessed  over  her  to  the  husband's 
family,  p.  60. 

N. 

Neat-Land,  Terra  Villanorum. — Land  granted  out,  or  let  to  the  yeomam-y. 

p.  94. 
NiEFE. — A  female  slave,  a  bond- woman,  p.  89. 

P. 

Pannage  {Sax.  ^jrep). — Mast  of  beech,  acorns,  &c.,  on  which  swine  feed  in 
the  woods.  (See  Scotale),  p.  135. 

Pascua-Porcorum.  (See  Ben-bera.) 

Per  my  et  per  tout — Is  the  unity  of  possession  of  lands  by  joint-tenants, 
who  are  said  to  be  seised  per  my  et  per  tout  (by  the  lialf  or  moiety, 
and  by  all).  Each  of  them  has  the  entire  possession  as  well  of  eveiy 
parcel.,  as  of  the  whole.  They  have  not,  one  of  them  the  seisin  of  one 
half  or  moiety,  and  the  other  of  the  other  moiety,  but  each  has  an 
undivided  moiety  of  the  whole,  and  not  the  whole  of  an  undivided 
moiety.  If  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint  tenants,  nor  tenants  in  common;  for  being 
considered  as  one  person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety^  per  tout,  et  non  per  my. 
(2  Blackst.  Comm.,  p.  182.) 

If  a  gTant  be  made  of  a  joint  estate  to  husband  and  wife,  and  a 
third  person,  the  husband  and  wife  shall  have  one  moiety,  and  the 
third  person  the  other  moiety.  {lb.  note  1.) 

See  Co.  Litt.,  186  a,  187  a,  350  a ;  see  also  p.  209,  note  150. 

Plougii-Lani). — (See  Suliny.) 
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Preost-Scyre. — A  parish,  a  priest's  shire,  p.  66. 

Primee-Seisin. — The  profits  for  a  year  which  the  king  had  of  the  lands 
of  his  tenant  in  capite,  who  died  seised,  p.  222. 

PiE-POUDRE. — An  antient  court  held  in  fairs  and  markets,  p.  158. 

Q. 

Quo  Warranto.— A  writ  against  him  who  usurps  a  liberty  or  franchise 
without  title,  pp.  48,  49. 

E. 

Eape. — A  district  in  Sussex  comprising  one  or  more  hundreds,  which  county 
is  divided  into  six  rapes — viz.,  Chichester,  Arundel,  Bramber,  Lewes, 
Pevensey,  and  Hastings,  p.  56. 

Eeeve,  Prefectus. — Hence  shire-reeve,  sJieriff,  port-reeve,  &c.  p.  59. 

Eelief  {Sax.  Here-geatu,  heriot.)  —  Cowel,  in  speaking  of  Reliefs  says : 
"  This  must  be  understood  after  the  Conquest,  for  in  the  time  of  the 
Saxons  there  were  no  reliefs,  but  heriots  paid  to  the  lord  at  the 
death  of  his  tenants,  which  in  those  days  were  horses,  anus,  &c." 
p. 221. 

Euntng-Mede,  Pratum-concilii  (from  Sax.  Eun-council.) — In  agro  Surriensi, 
ad  ripam  Thamesis,  ubi  augustissimum  illud  AnglicanaiTim  libertatum 
diploma,  quod  Magna  Charta  dicitur,  conditum  est  et  sancitum. 
A°  17  Joh.  a.d.  1215."  pp.  84,  86,  note  59. 

S. 
Sac  and  Soc. — The  privilege  or  royalty  of  holding  pleas  within  a  manor. 

Soka,  hoc  est  secta  de  hominibus  in  curia  vestra  secundum  consue- 

tudinem  regni. 
Saka,  hoc  est  placitum  et  emenda  de  transgressionibus  hominum  in 

curia  vestra. 
Hlaford-socn,  is  the  protection  due  from  the  lord  to  his  vassal. 

Sachentage. — An  instrument  of  torture  by  which  persons  were  induced  to 
confess.  (From  sacti,  an  accusation ;  tege,  a  drawing  out,  or  lege, 
teag,  a  band,  snare),     p.  234. 

ScTP-FORTHUNGE. — The  naval  armament,  or  expedition,  p.  112. 

SciEMAN — ^Was  antiently  judge  of  the  county,  by  whom  trials  for  land,  &c., 
were  determined  before  the  Conquest,  p.  297- 

Scot-Ale. — A  shot,  or  contribution  from  the  tenants  for  a  provision  of  ale 
to  entertain  the  lord,  or  his  bailiff,  holding  a  parock,  or  meeting  on 
the  place,  to  take  an  account  of  his  pannage,  i.e.  pessona,  the  profit 
arising  from  the  feeding  and  fatting  of  hogs  with  the  mast. 
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SiiEiiWTNTiorE,  Showiiipjliopc^  Slicringliopc. — Jn  antlent  latha  in  Kent,  now 
Scrayc.  pp.  G2,  71. 

SiTiiE-cuND-MAN. — A  geuilcuian  who  had  the  oHicc  to  lead  the  men  oi'  u 
town  or  parish.  Also  the  military  companions  or  followers  of  the 
A.-Saxon  cluefs  and  kings,  p.  297. 

SuLiNG,  Sulinga,  Solhi',  Swollinges. — A  plough-land ;  as  much  land  as  could 
be  tiUed  by  one  plough,  pp.  103,  lOG,  107,  110. 

SuLiVA,  SuUiva  {^^ax.  Syl.) — A  beam,  a  joist,  a  sill.  p.  117. 

SuMEii-lius-SiLVER. — ''  llomincs  quoque  de  Walda  debent  unam  domum 
sestivalem,  quae  Auglice  dieitur  sumer-JmSj  invenire,  aut  viginti 
solidos  dare." 

The  lords  or  owners  of  the  dens,  or  districts  of  woods  in  the  Weald 
of  Kent,  used  to  visit  those  places  in  summer  time,  to  take  care  and 
dispose  of  their  pannage,  when  their  under-tenants  were  bound  to 
prepare  little  summer  huts,  or  houses  for  their  reception,  or  else  pay  a 
composition  in  money.  [Cowel,  Somner.) 

T. 

Tenserie.  {Sax.  Tenje-pice,  tenj-e-pije).  —  A  royal  tax,  census  regius, 
p.  235.  "  Quae  sit  hujus  vocabuli  significatio,  videant  alii.  {Gibs.) 
Cetis  and  Censerie  in  Nonnan-Erench  signify  '  taxation '  and 
*  tribute,'  from  census,  Latin ;  c  and  t  are  often  confounded.  {Ingra7n, 
Bosworth) 

Thegn  {Sax.  thenian,  to  serve.) — A  freeman,  knight,  thane,  nobleman.  (See 
title  *  Twelf-Jiyndma7i') 

Thegnes-Land. — He  who  possessed  five  hides  of  land,  a  church,  a  kitchen, 
a  beU-house,  a  judicial  seat  at  the  burg-gate,  and  a  seat  in  the 
Witena-gemote,  became  a  thane  by  right,  p.  94.  (See  '  Tivelf- 
hyndmanj) 

Tithing. — A  district  comprising  ten  families,  who  were  mutual  sureties  for 
each  other.  (Prom  A.-Sax.  Teothing,  tenth.)     Pp.  56,  64. 

Tributaria  of  Land?  pp.  103,  104.  I  cannot  explain  this.  Qy.  May 
they  be  parcels  of  '  folc-land,'  taken  by  the  king  from  the  people,  and 
thus  granted  to  the  Church?  See  pp.  98,  99. 

Trinoda  necessitas. — A  threefold  necessary  imposition,  to  which  aU  lands 
were  subjected  in  the  Saxon  times,  i.  e.  towards  the  repairing  of 
bridges  and  highways ;  the  maintaining  of  castles  or  garrisons ;  and  an 
expedition  to  repel  invading  enemies,  pp.  96,  102,  108,  109;  history 
of.  p.  110  to  134. 
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Trything. — The  third  part  of  a  shire  or  province,  as  Eidings  in  Yorkshire, 
pp.  56,  58,  159. 

TwELF-HYND-MAN ")  In  the  Saxon  times  every  person  was  valued  according 
TwY-HYND-MAN      J    to  his  quality  or  degree. 

The  lowest  in  order,  that  of  Ceorls,  or  husbandmen,  was  valued  at 
200  shillings,  and  they  were  called  twyliyndmen. 

The  middle,  that  of  the  lesser  Thanes,  or  freeholders,  were  valued 
at  600  shillings,  and  were  therefore  called  sixliyndmen. 

The  highest,  that  of  Thanes,  or  noblemen,  were  estimated  at  1200 
shillings,  and  thence  called  twelfliyndmen.  p.  297. 

W. 

Wapentache. — The  hundred,  so  denominated  in  Yorkshire,  Lincolnshire, 
Nottinghamshire,  Leicestershire,  and  Northamptonshire,  according  to 
the  laws  of  K.  Edward  the  Confessor,  pp.  56,  58,  59, 159. 

Weald. — A  forest,  wood,  grove,  weald,  wild,  wold.  Weald-bera.  pp.  134, 
135  ;  history  of  Andredes  Weald,  Anderida.  p.  134  to  144. 

Wed  (Vadium,  Lat^ — Pledge,  security,  promise,  agreement  (hence  A.-S. 
Weddian,  to  wed,  to  marry),  p,  189. 

Wee  and  Wite. — Wer  is  the  price  at  which  every  man  was  valued  according 
to  his  degree,  which,  in  the  event  of  his  being  slain,  was  to  be  paid  to 
his  relatives  by  the  homicide.  (See  title,  '  Twelf-hynd-man.') 

Wite  was  the  penalty  paid  by  the  homicide  to  the  king,  for  violation 
of  the  public  peace ;  and  Man-bote  to  the  lord  of  the  slain,  for  the  loss 
of  his  tenant,  pp.  42,  60. 

Wer  also  signifies  2^, husband;  pep-lea j-,  hushandless.  p.  193.  (LI.  of 
K.  Ethelred  and  K.  Cnut.) 

WiTE-THEOW. — A  penal  slave  ;  one  who  is  unable  to  pay  the  fines  incurred 
for  violation  of  the  law  (from  tJieow,  servus,  a  slave,  and  wite). 

WiTENA-GEMOTE. — The  supreme  council  of  the  nation,  or  meeting  of  the 
'  Witan.'  This  assembly  was  summoned  by  the  king,  and  its  mem- 
bers were  the  archbishops,  bishops,  ealdormen,  duces,  eorls,  thanes, 
abbats,  priests,  p.  55.     See  a  Kentish  Witena-gemote.  p.  263. 

WiuuART-LEST. — An  anticut  lathe  in  Kent,  now  Scraye.  pp.  62,  302. 

X. 

Xenium.— Quod  hospitibus  dari  solet;  munus  hospitale;  a  present,  gift,  or 
token  bestowed  upon  a  friend,  guest,  or  stranger,  p.  243. 


RECENT  STATUTES 


RELATING    TO 


REAL    PROPERTY. 


'T'lIE  following  Tabic  of  "  recent  Statutes''  will,  I  trust,  be 
found  not  only  a  useful,  but  an  interesting  Appendix  to 
my  history. 

The  antiquary,  the  historian,  and  the  legislator  will  not  fail 
to  remark,  that  the  recent  improvements  in  the  law  (improve- 
ments which  range  over  a  period  of  nearly  twenty  years)  have 
been  made  in  the  true  constitutional  spirit  of  Anglo-Saxon 
legislation,  and  have  removed  almost  the  last  remaining  ves- 
tiges of  feudal  jurisprudence. 

The  landholder  and  country  gentleman  will  observe  that 
these  "  recent  Statutes  "  afford  facilities  which  did  not  before 
exist,  for  the  improvement  of  his  estates  in  the  cases  of  merger 
of  tithes,  manorial  rights,  inclosure  of  commons,  exchange  of 
lands,  drainage,  &c.,  and  which  formerly  could  only  be  accom- 
plished at  the  enormous  expense  and  delay  of  a  special  Act  of 
Parliament ;  whilst  the  clergy  will  find  enumerated  the  various 
Acts  regulating  the  commutation  and  the  recovery  of  their 
tithes. 

The  general  reader  will  duly  estimate  the  important  boon 
conferred  upon  the  people  by  the  valuable  improvements  in 
the  law  in  the  cases  of  Wills,  Descent,  and  Inheritance,  in  sim- 
plifying the  forms  of  conveyances  and  leases,  and  in  the 
establishment  of  Counts-courts,  which,  in  the  true  spirit  of 
our  Saxon  constitution,  has  brought  the  administration  of 
justice  home  to  every  man's  door. 
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210  See  Laws  of  K.  Edw.  the  Confessor,  C.  xxviii,  C.  xxix,  C,  xxxi,  ante,  pp.  57,  58. 
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To  the  professional  reader  (if  I  may  judge  from  my  own 
experience)  tlie  table  will  be  found  useful  as  a  ready  reference 
to  tlie  present  state  of  the  law  upon  these  important  subjects. 


TABLE  OP  EECENT  STATUTES  relating  to  EEAL  PEOPERTY. 


TITLES. 


Actions. 

Annuities. 

Appointments. 

Apportionment. 

Assignment. 

Bankrupt. 

Commons. 

Conveyances. 

County-Courts. 

Debts. 

Declarations. 

Deeds. 

Descent. 

Devise. 

Dower. 

Drainage. 

Evidence. 

Exchange. 


Fines  and  Eecoveries. 

Gavelkind. 

Gteneral  Provisions  in  Acts. 

Grant. 

Infants. 

Inheritance. 

Lease  for  Year. 

Leases. 

Limitation  of  Suits. 

Livery. 

Manorial  Eights. 

Mortgagees. 

Oaths. 

Possession. 

Eailways. 

EeNTS; 

Tithes. 
Trustees. 


Wills. 


A. 

Actions  (Eeal).  See  title,  "  Limitation  of  Suits." 

Annuities.  See  title,  "  Apportiomnent." 

Appointments  (lUusoiy).    a.d.  1830.    1  Will.  IV,  cap.  46.    "An  Act  to 

alter  and  amend  the  Law  relating  to  lUusory  Appointments." 
Apportionment.  (Eents,  Annuities.)  a.d.  1834.  4  Will.  IV,  cap.  22.  "An 

Act  to  amend  an  Act  of  the  eleventh  year  of  King  George  the  Second, 

respecting  the  Apportionment  of  Eents,  Annuities,  and  other  periodical 

Payments." 
Assignment  (of  Terms).  See  title,  "  Conveyances." 
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B. 

Bankrupt.  Sec  titles,  "  j)cl)t9,"  "  Limitation  of  Suits." 

C. 

Commons.  (Ways,  Lio-hts,  &c.)  a.d.  1832.  2  &3  Will.  IV,  cap.  71.  "An 
Act  for  shortciiiu*^-  the  time  of  Prescription  in  certain  Cases." 

(Inclosurc  of.)  (Excliange.)  a.d.  1815.  8  &  9  Victoria,  cap.  118. 
"  An  Act  to  facilitate  the  Inclosure  and  Improvement  of  Commons, 
and  Lands  held  in  common,  the  Exchange  of  Lands,  and  the  Division 
of  intermixed  Lands;  to  provide  llemedies  for  defective  or  incom- 
plete Executions,  and  for  the  Non-execution  of  the  Powers  of  General 
and  Local  Inclosure  Acts ;  and  to  provide  for  the  revival  of  such 
Powers  in  certain  Cases." 

A.D.  1846.  9  &  10  Victoria,  cap.  70.  "  An  Act  to  amend  the  Act 
to  facilitate  the  Enclosure  and  Improvement  of  Commons." 

A.D.  1847.  10  &  11  Victoria,  cap.  111.  "An  Act  to  extend  the 
Provisions  of  the  Act  for  the  Inclosure  and  Improvement  of  Commons." 

A.D.  1848.  11&12  Victoria,  cap.  99.  *' An  Act  to  further  extend 
the  Provisions  of  the  Act  for  the  Inclosiu'c  and  Improvement  of 
Commons." 

A.D.  1849.  12  &  13  Victoria,  cap.  83.  "An  Act  further  to  facili- 
tate the  Inclosure  of  Commons  and  other  Lands." 
Conveyances.  (Exchange,  Partition.)  a.d.  1841.    4  &  5  Victoria,  cap.  21. 
*'  An  Act  for  rendering  a  Release  as  effectual  for  the  Conveyance  of 
Freehold  Estates  as  a  Lease  and  Eelease  by  the  same  Parties." 

A.D.  1844.  7  &  8  Victoria,  cap.  76.  "An  Act  to  simplify  the 
Transfer  of  Property."  (Repealed  by  8  &  9  Vict.,  cap.  106.) 

Sec.  2.  Freehold  land  may  be  conveyed  by  deed,  without  livery  of 
seisin,  or  prior  bargain  and  sale. 

3.  Partitions,  exchanges,  and  assignments  to  be  by  deed. 

4.  Leases  and  surrenders  in  writing  to  be  by  deed. 

5.  Contingent  interests  may  be  conveyed  by  deed. 

6.  No  implied  warranty  to  be  created  by  "grant"  or  "exchange." 

7.  No  conveyance  to  operate  by  wrong,  or  have  greater  effect  than 
a  release. 

8.  Contingent  remainders  abolished — executory  devises  or  estates 
— existing  contingent  remainders  to  continue. 

9.  Executor  or  administrator  of  mortgagee  empowered,  on  discharge 
of  mortgage,  to  convey  the  legal  estate  vested  in  the  heir  or  devisee. 

10.  Receipts  of  tiiistees  to  be  effectual  discharges. 

11.  Indenting  a  deed  unnecessary. 

42 
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12.  The  remedies  for  the  rent  and  covenants  in  a  lease  not  to  be 
extinguished  by  the  merger  of  the  immediate  reversion. 

(This  Act  repealed  by  the  next  following  statute.) 

A.D.  1845.  8  &  9  Victoria,  cap.  106.  "  An  Act  to  amend  the  Law 
of  Eeal  Property." 

Sec.  2.  The  immediate  freehold  of  corporeal  hereditaments  to  lie 
in  grant  as  well  as  in  livery.     Stamp  duty  on  grants  thereof. 

3.  Feoffments,  partitions,  exchanges,  leases,  assignments,  and  sur- 
renders required  (subject  to  certain  exceptions)  to  be  by  deed. 

4.  Feoffments  not  to  operate  by  wrong,  nor  exchanges  or  partitions 
to  imply  any  condition,  or  "  give  and  grant"  any  covenant. 

5.  Strangers  may  take  immediately  under  an  indenture,  and  a  deed 
purporting  to  be  an  indenture  shall  take  effect  as  such. 

(Assignment  of  satisfied  Terms.)  a.d.  1845.  8  &  9  Victoria,  c.112. 
"  An  Act  to  render  the  Assignment  of  satisfied  Terms  unnecessary." 

A.D.  1845.  8  &  9  Victoria,  cap.  119.  "An  Act  to  facilitate  the 
Conveyance  of  Eeal  Property." 

Schedule  1.  Short  form  of  conveyance  of  real  estates. 

2.  Short  forms  of  covenants  on  conveyance  of  real  estates. 
County  Couets.  a.d.  1846.  9  &  10  Victoria,  cap.  95.  "An  Act  for  the 
more  easy  Eecovery  of  Small  Debts  and  Demands  in  England." 

A.D.  1849.  12  &  13  Victoria,  cap.  101.  "  An  Act  to  amend  the 
Act  for  the  more  easy  Eecovery  of  Small  Debts  and  Demands  in 
England,  and  to  abolish  certain  inferior  Courts  of  Eecord." 

A.D.  1850.  13  k  14  Victoria,  cap.  61.  "An  Act  to  extend  the  Act 
for  the  more  easy  Eecovery  of  Small  Debts  and  Demands  in  England, 
and  to  amend  the  same." 

D. 
Debts  (out  of  Eeal  Estates),  a.d.  1830.  1  WiU.  IV,  cap.  47.   "An  Act  for 
consolidating  and  amending  the  Laws  for  facilitating  the  Payment  of 
Debts  out  of  Eeal  Estate." 

A.D.  1833.  3  &  4  Will.  IV,  cap.  104.  "An  Act  to  render  Freehold 
and  Copyhold  Estates  Assets  for  the  Payment  of  Simple  and 
Contract  Debts." 

A.D.  1838.  1  &  2  Victoria,  cap.  110.  "An  Act  for  abolishing 
Arrest  on  Mesne  Process  in  Civil  Actions,  except  in  certain  cases ; 
for  extending  the  Eemedies  of  Creditors  against  the  Property  of 
Debtors;  and  for  amending  the  Laws  for  the  Eelief  of  Insolvent 
Debtors  in  England." 

A.D.  1839.  2  &  3  Victoria,  cap.  39.  "An  Act  to  amend  an  Act 
passed  in  the  last  Session  of  Parliament  for  abolishing  Arrest  on 
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Mesne  Proeess  in  Civil  Actions,  except  in  certain  Cases,  for  extending 
the  Jlcnieclics  of  Creditors  against  the  Property  of  l)el)tors,  and  ibr 
amending-  the  Laws  for  the  Pelief  of  Insolvent  Debtors  in  Knghmd." 

A.D.  1839.  2  &  3  Victoria,  cap.  00.  "An  Act  to  explain  and  extend 
the  Provisions  of  an  Act  passed  in  tlie  first  year  of  liis  late  Majesty 
King  William  the  Fourth,  intituled  '  An  Act  for  consolidatuig  and 
amending  the  Laws  for  facilitating  the  Payment  of  Debts  out  of 
Eeal  Estate.'  " 

A.D.  1840.  3  St  4  Victoria,  cap.  82.  "An Act  for  further  amending 
the  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Actions." 

A.D.  1844.  7  &  8  Victoria,  cap.  70.  "An  Act  for  facilitating 
AiTangements  between  Debtors  and  Creditors." 

A.D.  1844.  7  &  8  Victoria,  cap.  96.  "An  Act  to  amend  the  Law 
of  Insolvency,  Bankruptcy,  and  Execution." 

A.D.  1848.  11  &  12  Victoria,  cap.  87.  "An  Act  to  extend  the 
Provisions  of  an  Act  passed  in  the  first  year  of  his  late  Majesty  King 
William  the  Fourth,  intituled,  'An  Act  for  Consolidating  and 
Amending  the  Laws  for  facilitating  the  Payment  of  Debts  out  of 
Real  Estate.'  " 
Declarations.  See  title,  "  Oaths." 
Deeds. — See  titles,  "  Conveyances,"  "  Leases." 

Descent.  (Inheritance.)— A.D.  1833.    3  &  4  Will.  IV,  cap.  306.    "  An  Act 
for  the  Amendment  of  the  Law  of  Inheritance." 

Sec.  2.  Descent  shall  always  be  traced  from  the  purchasor,  but  the  last 
owner  shall  be  considered  to  be  the  purchasor,  unless  the  contrary  be 
proved. 

3.  Heir  entitled  under  a  wiU  shall  take  as  devisee,  and  a  limita- 
tion to  the  grantor  or  his  heirs  shall  create  an  estate  by  purchase. 

4.  Where  heirs  take  by  purchase  under  limitations  to  the  heii's  of 
their  ancestors,  the  land  shall  descend  as  if  the  ancestor  had  been 
the  purchasor. 

5.  Brothers  and  sisters  shall  trace  descent  through  their  parent. 

6.  Lineal  ancestor  may  be  heir  in  preference  to  collateral  persons 
claiming  through  him,  so  that  WefatJm-  shaU  be  prefeiTed  to  ^brother 
or  sister. 

7.  The  male  line  to  be  prefeiTcd. 

8.  The  mother  of  more  remote  male  ancestor  to  be  preferred  to 
the  mother  of  the  less  remote  male  ancestor. 

9.  Half  blood,  if  on  the  part  of  a  male  ancestor,  to  inherit  after  the 
whole  blood  of  the  same  degree ;  if  on  the  part  of  a  female  ancestor, 
after  her. 

10.  After  the  death  of  a  person  attainted,  his  descendants  may  inherit. 
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Devise.— See  title,  "  WiUs." 

Dower.— A.D.  1833.  3  &  4  Will.  IV,  cap.  105.    "An  Act  for  the  Amend- 
ment of  the  Law  relating  to  Dower." 
Sec.  3.  Widows  to  he  entitled  to  dower  out  of  equitahle  estates. 

3.  Seisin  shaU  not  be  necessary  to  give  title  to  dower. 

4.  No  dower  out  of  estates  disposed  of. 

5.  Priority  to  partial  estates,  charges,  and  specialty  debts. 

6.  Dower  may  be  barred  by  a  declaration  in  a  deed. 

7.  Or  by  a  declaration  in  the  husband's  will. 

8.  Dower  shall  be  subject  to  restrictions  declared  by  will  of  her 
husband. 

9.  Devise  of  real  estate  to  the  widow  shall  bar  her  dower. 

10.  Bequest  of  personal   estate  to  the  widow  shall   not  bar   her 
dower. 

1 1 .  Agreement  not  to  bar  dower  may  be  enforced. 

12.  Legacies  in  bar  of  dower  still  entitled  to  preference. 

13.  Dower  'ad  ostium  ecclesiae'  and  '  ex  assensu  patris'  abolished. 

14.  Act  not  to  take  eifect  before  1st  Januaiy,  1834. 
Drainage. — a.d.  1840.    3  &  4  Victoria,  cap.  55.    "An  Act  to  enable  the 

Owners  of  Settled  Estates  to  defray  the  Expense  of  Draining  the 
same  by  way  of  Mortgage." 

a.d.  1845.  8  &  9  Victoria,  cap.  56.  "An  Act  to  alter  and  amend 
an  Act  passed  in  the  third  and  fourth  years  of  the  reign  of  her  present 
Majesty  Queen  Victoria,  intituled  '  An  Act  to  enable  the  Owners  of 
Settled  Estates  to  defray  the  Expenses  of  Draining  the  same  by  way 
of  Mortgage." 

A.D.  1849.  12  &  13  Victoria,  cap.  100.  "An  Act  to  promote  the 
Advance  of  Private  Money  for  Drainage  of  Lands  in  Great  Britain." 

E. 

Evidence. — a.d.  1843.    9  &  10  Victoria,  cap,  95.    "  An  Act  for  improving 

the  Law  of  Evidence." 
Exchange. — See  titles,  "Commons,"  "Conveyances." 

F. 

ErNES  AND  Eecoveries  (Abolition  of.)  —  a.d.  1833.  3  &  4  Will.  IV, 
cap.  74,  "An  Act  for  the  Abolition  of  Fines  and  Eecoveries,  and  for 
the  Substitution  of  more  Simple  Modes  of  Assurance." 

A.D.  1848.  11  &  12  Victoria,  cap.  70.  "An  Act  for  dispensing 
with  the  Evidence  of  the  Proclamations  on  Fines  levied  in  the  Court 
of  Common  Pleas  at  Westminster." 
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G. 

Gavelkind. — Sec  title,  "  Manorial  Iliglits." 

General  Thovisions  in  Aets  for  taking  Lands  for  Public  Undertakings. — 
A.D.  1815.  8  Victoria,  cap.  18.    *' An  Act  for  consolidating  in  one 
Act  certain  Provisions  usually  inserted  in  Acts  authorising  the  taking 
of  Lands  for  Undertakings  of  a  Public  Natm-e." 

A.D.  1845.  8  Victoria,  cap.  20.  "An  Act  for  consolidating  in  one 
Act  certain  Provisions  usually  inserted  in  Acts  authorising  the  making 
of  Hallways." 

A.D.  1845.  8  &  9  Victoria,  cap.  33.  "An  Act  for  consolidating  in 
one  Act  certain  Provisions  usually  inserted  in  Acts  authorising  the 
making  of  Hallways  in  Scotland." 
Grant. — See  title,  "  Conveyances." 

I. 

Infants,  &c. — See  title,  "Trustees." 
Inheritance. — See  title,  "Descent." 

L. 

Lease  for  Year. — a.d.  1841.  4  &  5  Victoria,  cap.  21.  See  title,  "Con- 
veyances." 

Leases,  a.d.  1845.  8  &  9  Victoria,  cap.  124.  "An  Act  to  facilitate  the 
granting  of  certain  Leases." 

Schedule  1.  Short  form  of  lease  of  real  estate. 
2.  Short  form  of  covenants  in  a  lease. 
(Under  Powers.)  a.d.  1849.  12  &  13  Victoria,  cap.  26.  "An  Act  for 
granting  Belief  against  Defects  in  Leases,  made  under  Powers  of 
Leasing,  in  certain  cases." 

Limitation  of  Suits.  (Eeal  Property.)  a.d.  1833.  3  &  4  Will.  IV,  cap.  27. 
"  An  Act  for  the  Limitation  of  Actions  and  Suits  relating  to  Eeal 
Property,  and  for  simplifying  the  Eemedies  for  tiying  the  Eights 
thereto." 

Sec.  36.  "  And  be  it  further  enacted,  that  no  Writ  of  Eight  Patent, 
Writ  of  Eight  Quia  Dominus  remisit  curiam.  Writ  of  Eight  in  capite, 
AVrit  of  Eight  in  London,  Writ  of  Eight  Close,   Writ  of  Eight  de 
rationahili  ^parte.  Writ  of  Eight  of  Advowson,  Writ  of  Eight  upon  Dis- 
claimer, Writ  de  rationabilibus  divisis,  Writ  of  Eight  of  Ward,  Writ  di 
consuetiidinibus  et  servitiis.  Writ  of  Cessavit,  Writ  of  Escheat, 
Writ  of  Quo  Jure,  Writ  of  Secta  ad  molendinum.  Writ  de  essendo     Mixed 
quietum  de  theolonio,  Writ  of  7ie  injuste  vexes,  Writ  of  Mesne,    ^(^t^ons 
Writ  of  Quod  permittat.  Writ  of  I'ormedon  in  descender,  in 
remainder,  or  in  reverter.  Writ  of  x\ssize  oi  novel  disseisiti.  Nuisance,  Bar- 
rein-presentment,  Juris  utruni,  or  Mart  d/ ancestor,  Writ  of  Entry  sur 
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disseisin  in  the  quibus,  in  the  per,  in  the  j^er  and  cui,  or  in  the  post.  Writ 
of  Entry  sur  intrusion,  Writ  of  Entry  sur  alienation,  dumfuit  non  compos 
mentis.  Bum  fuit  infra  (statem,  Dumfuit  in  prisond.  Ad  communem 
legem,  In  casu  Proviso,  In  consimili  casu,  Cui  in  vita,  Sur  cui  in  vita, 
Cui  ante  divortium,  or  Sur  cui  ante  divortium.  Writ  of  Entry  sur 
Abatement,  Writ  of  Entry  Qua^^e  ejecit  infra  terminum,  or  Ad  terminum 
qui  prceteriit,  or  Causa  matrimonii  prcelocuti.  Writ  of  Aiel,  Besaiel, 
Tresaiel,  Cosinage,  or  Nuper  obiit,  Writ  of  Waste,  Writ  of  Partition, 
Writ  of  Disceit,  Writ  of  Quod  ei  deforceat.  Writ  of  Covenant  Eeal, 
Writ  of  Warrantia  Chartce,  Writ  of  Curia  claudenda,  or  Writ  Per  quce 
servitia,  and  no  other  action,  real  or  mixed  (except  a  Writ  of 
Except  for  '^{M  of  Dowcr,  or  Writ  of  Dower  unde  nihil  habet,  or  a  Quare 

Bower  and     .  ,.,  -n*      i  i\  i  i    •        •        i  ^ 

Ejectment,  mipedit,  or  an  Ejectment),  andnoplamtm  the  nature  of  any 
such  writ  or  action  (except  a  plaint  for  Eree-bench  or  Dower) 
shall  be  brought  after  the  31st  day  of  December,  1834." 

A.D.  1837.  1  Victoria,  cap.  28.  "An  Act  to  amend  an  Act  of  the 
thu-d  and  fourth  years  of  his  late  Majesty,  for  the  Limitation  of 
Actions  and  Suits  relating  to  Eeal  Property,  and  for  simplifying  the 
Kemedies  for  trying  the  Eights  thereto." 

A.D.  1839.  2  Victoria,  cap.  11.  "  An  Act  for  the  better  protection 
of  Purchasors  against  Judgments,  Crown  Debtors,  Lis  pendens,  and 
Eiats  in  Bankruptcy." 

A.D.  1839.  2  &  3  Victoria,  cap.  29.  "  An  Act  for  the  better  Pro- 
tection of  Parties  dealing  with  Persons  liable  to  the  Bankrupt  Laws." 

"A.D.  1844.  7  &  8  Victoria,  cap.  45.  "  An  Act  for  the  Eegulation 
of  Suits  relating  to  Meeting-houses,  and  other  Property  held  for 
religious  Purposes,  by  Persons  dissenting  from  the  United  Church 
of  Eno-land  and  Ireland." 


Livery.  See  title,  "  Conveyances. 


M. 


Manorial  Eights,  a.d.  1841.  4  &  5  Victoria,  cap.  35.  "An  Act  for  the 
Commutation  of  certain  Manorial  Eights,  in  respect  of  Lands  of 
Copyhold  and  Customary  Tenure,  and  in  respect  of  other  Lands  subject 
to  such  Eights,  and  for  facilitating  the  Enfranchisement  of  such  Lands, 
and  for  the  Improvement  of  such  Tenure." 
(Gavelkind.)  Sec.  80.  "Provided  and  expressly  enacted  and  declared, 
that  nothing  in  this  Act  contained  shall  extend,  or  be  held  deemed,  or 
construed  to  extend  in  any  respect,  to  affect,  alter,  or  vary  the 
Custom  of  Gtavelkind,  as  the  same  now  exists  and  prevails  in  the 
County  of  Kent  ;  but  the  same  custom  shall  in  every  respect  prevail, 
and  continue  to  prevail,  and  be  exercised  in  the  said  county,  in  the 
same  manner,  and  to  the  same  extent,  in  all  respects  and  particulars, 
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after  tliis  Act  shall  liavo  ])aas{!{l,  as  it  lias  prevailed  and  existed  here- 
tofore; anything  herein  eoiitained  notwithstanding." 

A.D.  1843.  0  &  7  Vietoria,  cap.  23.  "An  Act  to  amend  and  cxphiin 
an  Act  for  the  Commutation  of  certain  Manorial  Eights,  in  respect  of 
Lands  of  Copyhold  and  Customary  Tenure,  and  in  respect  of  other 
Lands  subject  to  such  Eights,  and  for  facilitating  the  Enfranchise- 
ment of  such  Lands,  and  for  the  Improvement  of  such  Tenure." 

A.D.  1844.  7  &  8  Victoria,  cap.  55.  "An  Act  to  explain  and 
amend  the  Acts  for  the  Commutation  of  certain  Manorial  Eights  in 
respect  of  Lands  of  Copyhold  and  Customary  Tenure,  and  in  respect 
of  other  Lands  subject  to  such  Eights,  and  for  facilitating  the  En- 
franchisement of  such  Lands,  and  for  the  Improvement  of  such  Tenui'e." 
Mortgagees.  See  title,  "  Trustees." 

O. 

Oaths  (Extra-judicial),  a.d.  1835.  5  Will.  IV,  cap.  8.  "An  Act  for  the 
more  effectual  Abolition  of  Oaths  and  Affirmations  taken  and  made  in 
various  Departments  of  the  State,  and  to  substitute  Declarations  in 
lieu  thereof,  and  for  the  more  entire  Suppression  of  voluntary  and 
Extra-judicial  Oaths  and  Affidavits." 

A.D.  1835.  5  &  6  WiU.  IV,  cap.  62.  "An  Act  to  repeal  an  Act  of 
the  present  Session  of  Parliament,  intituled  '  An  Act  for  the  more 
effectual  Abolition  of  Oaths  and  Affirmations  taken  and  made  in 
various  departments  of  the  State,  and  to  substitute  Declarations  in 
lieu  thereof,  and  for  the  more  entire  Suppression  of  voluntaiy  and 
Extra-judicial  Oaths  and  Affidavits ;'  and  to  make  other  Provisions 
for  the  Abolition  of  unnecessary  Oaths." 

(Declaration.)  Sec.  20  and  Schedule  prescribe  the  form  of  "  De- 
claration." 

P. 

Possession  of  Tenements,  a.d.  1838.  1  &  2  Victoria,  cap.  74.  "An  Act 
to  facilitate  the  Eecoveiy  of  Possession  of  Tenements  after  due  Deter- 
mination of  the  Tenancy." 

E. 

Eailways.  See  title,  "  General  Provisions." 
Eents*.  See  title,  "  Apportionment." 

T. 
Tithes.  (Modus,  Commutation,  Eecoveiy  of.)  a.d.  1832.  2  &  3  WiU.  IV, 
cap.  100.  "An  Act  for  shortening  the  Time  required  in  Claims  of 
Modus  decimandi,  or  Exemption  from,  or  discharge  of  Tithes." 
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Sec.  1.  What  prescriptions  and  claims  of  Modus  decimandi  to  be 
valid  in  law, 

2.  Wliat  compositions  for  tithes  shall  be  considered  valid. 

A.D.  1834.  4  &  5  Will.  IV,  cap.  83.  "An  Act  to  amend  an  Act 
passed  in  the  third  year  of  his  present  Majesty,  intituled  '  An  Act  for 
shortening  the  time  required  in  Claims  of  Modus  decimandi,  or 
Exemption  from,  or  Discharge  of  Tithes.'  " 
(Recovery  of.)  a.d.  1835.  5  &  6  WiU.  IV,  cap.  74.  "An  Act  for  the 
more  easy  Eecovery  of  Tithes." 

A.D.  1836.  6  &  7  Will.  IV,  cap.  71.  "An  Act  for  the  Commutation 
of  Tithes  in  England  and  Wales." 

A.D.  1837.  1  Victoria,  cap.  69.  "An  Act  to  amend  an  Act  for  the 
Commutation  of  Tithes  in  England  and  Wales." 

A.D.  1838.  1  8:  2  Victoria,  cap.  64.  "An  Act  to  facilitate'  the 
Merger  of  Tithes  in  Land." 

A.D. 1839.  2&3  Victoria,  cap.  62.  "An  Act  to  explain  and  amend 
the  xicts  for  the  Commutation  of  Tithes  in  England  and  Wales." 

A.D.  1840.  3  Victoria,  cap.  15.  "An  Act  further  to  explain  and 
amend  the  Acts  for  the  Commutation  of  Tithes  in  England  and  Wales." 

(Recovery  of.)  a.d.  1841.  4  &  5  Victoria,  cap.  36.  "An  Act  to 
amend  an  Act  of  the  fifth  and  sixth  years  of  King  William  the  Eoui*th 
'  For  the  more  easy  Recovery  of  Tithes  ;'  and  to  take  away  the  Jmis- 
diction  from  the  Ecclesiastical  Courts  in  all  Matters  relating  to  Tithes 
of  a  certain  Amount." 

A.D.  1841.  5  Victoria,  cap.  7.  "An  Act  to  continue  until  the 
Thii-ty-first  day  of  July,  One  Thousand  Eight  Hundred  and  Eorty-two, 
such  Laws  as  may  expire  within  a  limited  period."  (Sec.  2.) 

A.D.  1842.  5  &  6  Victoria,  cap.  54.  "An  Act  to  amend  the  Acts 
for  the  Commutation  of  Tithes  in  England  and  Wales,  and  to  continue 
the  Officers  appointed  under  the  said  Acts  for  a  time  to  be  limited." 

A.D.  1846.  9  &  10  Victoria,  cap.  73.  "An  Act  further  to  amend 
the  Acts  for  the  Commutation  of  Tithes  in  England  and  Wales." 
.  A.D.  1847.  10  Sc  11  Victoria,  cap.  104.  "An  Act  to  explain  the 
Acts  for  the  Commutation  of  Tithes  in  England  and  Wales,  and  to 
continue  the  Officers  appointed  under  the  said  Acts  until  the  first  day 
of  October,  One  Thousand  Eight  hundi'cd  and  fifty,  and  to  the  end  of 
the  then  next  Session  of  Parliament."  • 

Trustees.  (Executors,  Mortgagees,  Infants,  Idiots,  Lunatics,  Femes  Covert, 
Religious  Congregations :  — 

A.D.  1830.  1  Will.  IV,  cap.  40.  "An  Act  for  making  better  Pro- 
vision for  the  Disposal  of  the  Undisposed  of  Residues  of  the  Effects 
of  Testators." 
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A.p.  1830.  1  Will.  IV,  cap.  (>().  "  An  Act  for  amcndinrr  the  Laws 
respecting  the  Conveyances  and  Transfers  of  Estates  and  Funds 
vested  in  Trustees  and  Mortga{>;ees,  and  for  (Miabling  Courts  of  Equity 
to  give  effect  to  their  Decrees  and  Orders  in  certain  Cases." 

A.D.  1830.  1  Will.  IV,  cap.  05.  "An  Act  for  consolidating  and 
amending  the  Law  relating  to  Property  belonging  to  Infants,  FenKJS 
Coverts,  Idiots,  Lunatics,  and  Persons  of  unsound  mind." 

A.D.  1834.  4  &  5  Will.  IV,  cap.  23.  "An  Act  for  the  amendment 
of  the  Law  relative  to  the  Escheat  and  Forfeiture  of  Eeal  and 
Personal  Property  held  in  Trust." 

A.D.  1838.  1  &  2  Victoria,  cap.  69.  "An  Act  to  remove  Doubts 
respecting  Conveyances  of  Estates  vested  in  Heirs  and  Devisees  of 
Mortgagees." 

A.D.  1847.  10  &  11  Victoria,  cap.  96.  "An  Act  for  better  securing 
Trust  Funds,  and  for  the  Eelief  of  Trustees." 

A.D.  1850.  13  &  14  Victoria,  cap.  60.  "An  Act  to  consolidate  and 
amend  the  Laws  relating  to  the  Conveyance  and  Transfer  of  Eeal  and 
Personal  Property  vested  in  Mortgagees  and  Trustees." 

A.D.  1850.  13  &  14  Victoria,  cap.  28.  "An  Act  to  render  more 
simple  and  effectual  the  Titles  by  which  Congregations  or  Societies 
for  Purposes  of  Eeligious  Worship  or  Education  in  England  and 
Ireland  hold  Property  for  such  Purposes." 

W. 

Wills. — a.d.  1837.    1  Victoria,  cap.  26.    "An  Act  for  the  amendment  of 
the  Laws  with  respect  to  Wills." 
Sec.  2.  Eepeals  Statutes  of  WiUs,  and  various  other  Statutes. 

8.  AH  property  may  be  disposed  of  by  will,  comprising  customary 
freeholds  and  copyholds  without  surrender,  and  before  admittance, 
and  also  such  of  them  as  cannot  now  be  devised :  estates  pur  autre 
vie,  contingent  interests,  rights  of  entry,  and  property  acquired  after 
execution  of  the  will. 

5.  Wills  or  extracts  of  wills  of  customary  freeholds  and  copyholds 
to  be  entered  on  the  court  roUs. 

6.  Estates  ^z^r  autre  vie  undisposed  of  by  will  to  be  assets. 

7.  No  will  of  a  person  under  age  valid. 

8.  Nor  of  a  feme  covert,  except  such  as  might  now  be  made. 

3.  Every  will  shall  be  in  writing,  and  signed  by  the  testator  in  the 
presence  of  two  witnesses  at  one  time. 

10.  Appointments  by  will  to  be  executed  like  other  wills,  and  to  be 
valid,  although  other  required  solemnities  are  not  observed, 

13.  Publication  not  to  be  requisite. 

43 
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14.  Will  not  to  be  void  on  account  of  incompetency  of  attesting 
'witness. 

15.  Gifts  to  an  attesting  witness  to  be  void. 

16.  Creditor  attesting  to  be  admitted  a  witness. 

17.  Executor  to  be  admitted  a  mtness. 
]  8.  Will  to  be  revoked  by  marriage. 

19.  No  will  shall  be  revoked  by  presumption. 

20.  No  will  to  be  revoked  but  by  another  will  or  codicil,  or  by  a 
writing  executed  like  a  wiU,  or  by  destruction. 

21.  No  alteration  in  a  ^vill  shaU  have  any  effect,  unless  executed  as 
a  wiU. 

22.  No  wiU  revoked  to  be  revived  othenvise  than  by  re-execution, 
or  a  codicil  to  revive  it. 

23.  A  devise  not  to  be  rendered  inoperative  by  any  subsequent 
conveyance  or  act. 

24.  A  will  shall  be  construed  to  speak  from  the  death  of  the  testator. 

25.  A  residuary  devise  shall  include  estates  comprised  in  lapsed  and 
void  devises. 

26.  A  general  devise  of  the  testator's  lands  shall  include  copyhold 
and  leasehold,  as  well  as  freehold  lands. 


27.  A  general  gift  shall  include  estates  over  which  the  testator  has  a 
general  power  of  appointment. 

28.  A  devise  without  any  words  of  limitation  shall  be  constmed  to 
pass  the  fee. 

29.  The  words  "  die  without  issue,"  or  "  die  without  leaving  issue,' 
shall  be  construed  to  mean,  "  die  mthout  issue  living  at  the  death." 

30.  No  devise  to  trustees  or  executors  (except  for  a  term,  or  a 
presentation  to  a  church)  shall  pass  a  chattel  interest. 

31.  Trustees  under  an  unlimited  devise,  where  the  tiiist  may 
endure  beyond  the  life  of  a  person  beneficially  entitled  for  life,  to 
take  the  fee. 

32.  Devises  of  estates  tail  shall  not  lapse. 

33.  Gifts  to  children,  or  other  issue  who  leave  issue  living  at  the 
testator's  death,  shall  not  lapse. 

34.  Act  not  to  extend  to  wiUs  made  before  1838,  nor  to  estates  jswr 
autre  me  of  persons  who  die  before  1838. 

A.D.  1845.  8  Sz;  9  Victoria,  cap.  97.  "  An  Act  to  amend  the  Law 
respecting  Testamentary  Dispositions  of  Property  in  the  Public  Punds, 
and  to  authorise  the  Payment  of  Dividends  in  certain  Cases." 
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A. 

Abbreviations  and  Contractions.     (Sec  Glossary,  309.) 

Acts.     (See  Statutes) 

Adrian,  Ahhat  of  St.  Augustine's,  Canterbury,  died  a.d.  708,  30. 

iElfred,  K. — Translator  of  Venerable  Bede's  Ecclesiastical  History,  36.  His 
account  of  the  arrival  of  the  Saxons,  and  of  Hengist  and  Ilorsa  in 
Britain,  37.  Causes  forty-four  justices  to  be  hanged  for  false  judg- 
ments, 50.  K.  Alfred  and  the  first  kings  of  this  reahn  had  all  the 
lands  of  England  in  demesne,  54.  K.  ^Elfred  did  not  first  divide 
England  into  Shires,  Hundreds,  fee,  55;  cited,  75.  Defeats  the 
Danes  ^i  Rochester,  131.  His  Boetliius  cited,  36, 196.  His  Laws,  260. 

^Ifric,  Abp.,  cited,  195. 

iEthelbert,  K.  of  Kent,  converted  to  the  Christian  faith,  c.  a.d.  600,  42.  The 
earliest  Saxon  law-giver.     His  Laws,  42,  191,  201,  259. 

iElla  and  Cissa  besiege  Andredes-ceaster,  and  destroy  all  the  inhabitants,  141. 

iEsc  (son  of  Hengist),  defeats  the  Britons  at  Creccan-ford,  in  Kent,  23  ;  again 
at  Crecgan-ford,  when  they  forsook  Kent,  and  fled  to  London,  23  ; 
again  at  Wippedsfleet,  23 ;  again,  when  the  Welsh  (i.  e.  Britons)  fled 
fi'om  the  Angles  like  fire,  23.  Succeeds  his  father  in  the  kingdom  of 
Kent,  A.D.  488,  and  reigns  twenty-four  years,  23,  27.  (Called  also 
Octa,  25.) 

Aids.     (See  Feudal  System.) 

Ailesford,  a  lathe  in  Kent,  63,  71,  72. 

Albinus,  the  first  Englishman  by  birth  who  was  made  abbat  of  St.  Augustine's, 
Canterbury;  renders  assistance  to  Ven.  Bede  in  his  Ecclesiastical 
History,  died  a.d.  723,    30,  35. 

Alderman.     (See  Ealdorman  and  Ranks.) 

Alfred,  a  Thane,  his  will,  97,  98. 

Alienation,  of  Gavelkind  lands  at  xv  years  of  age  (see  Table,  92),  164. 
Whether  the  custom  confined  to  lands  acquired  by  descent,  1 65  to  169  ; 
or  extends  to  all  lands,  however  acquired,  165  to  168 ;  whether  upon 
a  Sale  only,  165,  169 ;  whether  by  Feoffment  only,  170.  The  custom 
extends  to  Females,  168,  177,  179;  may  also  release  his  right,  171 ; 
cannot  discontinue  an  estate-tail,  180. 
Eines  for,  in  military  tenures,  225.     (See  Feudal  System.) 

Alphabet,  Kunic. — Saxons  acquainted  with ;  derived  from  the  Scandinavian, 
when  it  had  only  sixteen  letters,  36 ;  laid  aside  on  the  introduction  of 
Christianity,  94. 
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Analytical  Commentary  on  the  Custumal,  73  to  280,  in  xxii  Sections  : — 
Sec.     I.  . 
Sec.     II. 
Sec.   III. 
Sec.    IV. 
Sec.    V.  . 
Sec.    VI. 
Sec.   VII. 
Sec.  VIII. 


73 

Sec.   IX.  . 

.   152 

Sec.  XVII. 

.  215 

74 

Sec.    X.  . 

.  153 

Sec.  XVIII. 

.  248 

75 

Sec.    XI. 

.  156 

Sec.    XIX. 

.  251 

90 

Sec.  XII. 

.   160 

Sec.    XX. 

.  252 

92 

Sec.  XIII. 

.  161 

Sec.    XXI. 

.  252 

149 

Sec.  XIV. 

.  164 

Sec.  XXII. 

.  280 

149 

Sec.  XV. 

.  185 

152 

Sec.  XVI. 

.  210 

ays, 

119.     Roman  Ways,  121 

to  126.      Adopted  by  the 

Saxons,  126. 

Andred,  Anderida,  106,  110,  126.  The  great  Wood  described,  131.  His- 
tory of,  and  tenures  in,  134 ;  its  various  names,  134.  Inquiiy  into 
the  site  of  the  city  and  station  of  Anderida,  136  to  144.  The  antient 
Roman  station  at  Peveusey,  in  Sussex,  and  the  antient  British  city  at 
Newendeu,  in  Kent,  120,  128,  136,  144.  A  Homan  station,  128. 
Andredes-ceaster  destroyed  by  iEUa  and  Cissa,  141,  142,  143. 

Angles,  invited  by  the  Jtites  to  assist  in  the  conquest  of  Britain,  22. 

Angles,  East,  kingdom  of,  founded  c.  a.d.  527,    40. 

Anglia,  Britain  so  caUed  fi-om  its  Conquerors,  26. 

Antoninus,  his  Itinerary  cited,  121,  139. 

Appledore,  Danes  erect  a  fortress  at,  131 ;  K.  Harold  assembles  his  army 
at,  133. 

Assise  Great,  of  Gavelkind  lands,  to  be  taken  by  xii  tenants  in  Gavelkind, 
instead  of  xii  knights,  as  elsewhere,  by  Charter  of  K.  Hen.  Ill,  253, 
254,  255.  But  attaints  to  be  taken  by  xxiv  knights  ;  afterwards,  by 
stat.  18  Hen.  VI,  c.  2.  Attaints  taken  by  tenants  in  Gavelkind, 
248,255. 

Athelstan,  K.,  his  Laws,  261. 

Attaints. — (See  Assise.) 

Augustine,  St.,  Canterbury,  Charters  of,  destroyed  by  fire,  100. 

A  lathe  in  Kent,  61,  71,  135  (formerly  called  Bomuar-lath,  which  see.) 

B. 

Battel,  Trial  by,  not  allowed  in  Kent,  252  ;  but  the  grand  assise  taken 
by  XII  tenants  in  Gavelkind,  by  Charter  of  K.  Hen.  HI,  253.     His- 
tory of,  277  to  279.     First  introduced  by  the  Normans  ;  abolished  by 
Act  59  Geo.  Ill,  cap.  46,    278. 
Saxon  order  of,  129. 
Battles  at 

iEgels-throp,  a.d.  455,  23.  |      Sheppey,  130,  133 

Creccan-ford,  a.d.  456,  23 
Crecgan-ford,  a.d.  457,  23 


Romney  Marsh,  130. 
Canterbury,  130,  132. 


Wippeds-fleet,  a.d.  465,  23.         '      Gillingham,  133. 
Hastings,  a.d.  1066,  80,  133.  Sandwich,  130,  132,  133. 


Thanet,  25,  430,  131. 
Epsford,  25. 
Darcnt,  25. 
Stone,  25. 


Rochester,  130,  131,  132. 
Appledore,  131,  133. 
Milton,  131. 
Holme,  131. 
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Bcde,  Venerable  (a.d.  073 — 735),  23.  Ilis  ;iceourit  of  tlu;  amval  of  the 
Saxons  in  Britain,  and  of  Hengist  and  liorsa,  23.  His  EcctedastlcaL 
History  cited,  30,  34,  53,  109.  K.  iL^lfrcd's  translation  of,  37. 
Observations  on  {note  '^^,    37,  38),  46. 

Bernicia,  kingdom  of,  founded  by  Ida,  c.  a.d.  547,    40. 

Blaekstone,  Commentaries  cited,  18,  73,  75,  217,  219,  221,  225,  232,  236, 
240.     On  the  Great  Charter,  81,  85. 

Boc-land,  account  of,  96,  150, 

Boethius,  cited  36,  196. 

Borowe,  a  division  or  district  in  Kent,  54.  Same  as  '  Tithing'  in  other  parts 
of  England,  56,  64,  65.  Account  of,  and  of  buph-ealbop,  56.  Ac- 
count of,  in  laws  of  K.  Edw.  the  Confessor,  57.  Consisted  of  x 
freemen,  or  heads  of  families,  57.     Superseded  by  parishes,  66. 

Boruuar-lest,  an  antient  lathe  in  Kent  (now  St.  Augustine's),  61,  135,  302. 

Bosworth,  Dr.,  cited,  33,  39,  41,  43,  45. 

Bracton,  cited  149,  151,  163,  254,  282,  283. 

Bretwalda,  29,  52.  (See  Glossary  in  verb.) 

Bridge-b5t. — (See  Trinoda  necessltas.)  History  of,  113.  History  of  Eochester 
bridge,  114  to  119. 

Bridges,  first  erected  at,  or  near,  fords.  113. 

British  Ways,  antient,  account  of,  119. 

Burg-b5t.  (See  Trinoda  necessitas.)  Account  of,  128. 

Butler,  Mr.  Charles,  on  the  Eeodal  System,  cited,  219. 

Byrhtric,  his  wiU,  287. 


C. 

CaNTEEBUEY,  a  Hundred  by  itself  {Domesday),  64.  Description  of,  in 
Drayton  s  Poly- Oldion,  90;  in  Domesday,  298.  A  Eoman  station, 
122,  123,  124,  126,  128.  Attacked  by  the  Danes,  a.d.  839,  130. 
Taken  by  storm,  a.d.  851,  130.  Destroyed  by  the  Danes,  a.d.  1011, 
132.     Elects  citizens  to  parliament,  273. 

Cantuarians,  descended  from  the  Giota  (Jutes),  25,  26. 

Cnut,  K.,his  Laws,  112,  187,  188,  192,  193.  Obtains  the  Crown  of  Eng- 
land, A.D.  1017,  133.  Grants  Sandwich  to  Christ  Church,  Canter- 
bury, 109,  133. 

Cases  and  Authorities  will  be  found  under  the  different  Sections  in  the 
Commentaiy. 

Catigem  (or  Catigis)  slain,  25,  27. 

CedweUa,  K.,  and  his  wife,  Keneldritha,  grant  lands  to  Christ  Church,  Can- 
terbury, A.D.  687,    102. 

Celtic  tribes  expelled  by  the  Teutonic  or  Gothic  nations,  76. 

Celtic  Languages,  table  of,  44. 

Cenulf,  K.  of  Kent,  grants  lands  to  Christ  Church,  Canterbury,  a.d.  809, 
107. 

Cenulf,  K.  of  Mercia,  and  Cuthred,  K.  of  Kent,  grant  lands  to  Christ  Church, 
Canterbury,  a.d.  805,    107. 
Also  to  St.  Augustine's,  Canterbury,  a.d.  804,    135. 


342  General  Intiex* 


Charters  of  liberties : 

K.  Offa  to  Christ  Church,  Canterbury,  a.d.  790,    104. 
K.  Etheked  to  the  same,  a.d.  1006,    108. 
K.  Henry  I  (of  Uberties) ,  a.d.  1101,    81. 
K.  Stephen  (of  liberties),  a.d.  1136,    82. 

A  second  charter,  82. 
K.  Henry  II  (of  liberties),  83. 
K.  John  (letters -patent  to  the  Barons),  a.d.  1214,    85. 

to  the  archbishops  of  Canterbury,  242. 
K.  Henry  III  to  the  Men  of  Kent,  253. 

Table  of,  from  Magna  Carta,  to  29  Edw.  I,  87.  (See  Title,  "  Magna 
Carta.") 
Christ  Church,  Canterbury,  charters  of,  burnt,  a.d.  1067,    100.     Cathedral 
burnt,  A.D.  1067  ;  again,  a.d.  1174,    100,  101.     Various  royal  grants 
to,  101  to  109. 
Chronicle. — (See  Saxon  Chronicle.) 
Cimbri,  defeated  by  Marius,  c.  cxi.  a.c,    39. 

Cimbric  Chersonesus  (Jutland),  the  original  seat  of  our  Jutish  ancestors,  39. 
Cinnewarra  (the  Abbess)  grants  lands,  chargeable  with  a  render  of  lead  of  300 

shillings  per  annum  to  Christ  Church,  Canterbury,  a.d.  835,    107. 
Cirencester,  Eich.  of,  116.     His  Itmerary,  119,  123,  139. 
Cissa  (with^lla)  destroys  Andredes-ceaster,  a.d.  492,    142. 
Coke,  Lord,  cited,  18,  47,  48,  52,  54,  74,  91,  99,  155,  157,  158,  159,  160, 

180,  183,  184,  214,  219,  224,  225,  226,  282. 
Commons,  history  of  (See  Parliament), 
Constables  of  Hundreds,  56,  58;    created  bv  Stat.  13  Edw.  I,  their  duties, 

158. 
Contractions  and  abbreviations.     (See  Glossary,  309). 
Corruption  of  blood,  abolished  by  Stat.  54  Geo.  Ill,  c.  CXLV,  151. 
Courts,  account  of,  157,  158. 

Court  baron,  held  every  three  weeks,  156,  157,  250. 
Sheriff's  tourne,  held  twice  in  the  year,  157. 

Hundred  and  Wapentakes,  held  twelve  times  in  the  year,  157,  158. 
Court  leet,  or  view  of  Frankpledge,  account  of,  157. 
County  court,  158,  250. 
Court  of  the  coroner,  158. 
Court  of  Piepoudres,  158. 

Burthensome  nature  of  attendance  required  at  these  courts,  but  by  Stat, 
of  Merto7i,  20  Hen.  Ill,  cap.  x,  the  suitors  may  appear  by  attorney, 
except  at  the  leet  or  tourne,  and  also  by  Stat,  of  Marlebridge,  52  Hen. 
Ill,  cap.  IX,  159,  160. 
Curtesy,  in  Gravelkind,  and  at  common  law.     (See  Table,  92.) 

Account  of  (Sec.  XVI  of  Custumal),  210-215. 
Custom  and  common  law  defined,  17,  73. 
of  Gavelkind  inherent  in  the  land,  181. 

can  be  altered  only  by  Act  of  Parliament,  181. 
styled  the  '  Common  law  of  Kent,'  17. 
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Customs  of  four  lathes  in  Kent  {Jhmesday)^  302. 

Custumal  of  Kent,  1-16.     Allowed  by  .lustices  in  Eyre,  1,  74.     Annlyticul 

commentary  on,  73-280. 
Cuthrcd,  K.  of  Kent,  with  license  of  Cenulf,  King  of  Mercia,  grants  lands  to 

Christ  Church,  Canterbuiy,  a.d.  805,    107. 
Also  they  grant  Lenham  to  St.  Augustine's,  Canterbury,  a.d.  804,  135. 


D. 

JjANES  did  not  originally  possess  the  Cimbric  Chersonesus  (Jutland),  39. 
Their  language,   41,   43.     First   invaded  England,   a.d.  787,    130. 
Their  several  attacks  on  Kent,  130  to  133.     Massacre  of  the  Danes 
in  England,  a.d.  1002,    132. 
Decretum  Sapientum  Kancise,  a  Kentish  Witena-gemote,  263. 
Deira,  kingdom  of,  founded,  c.  a.d.  559,    40. 
Dens,  in  the  Weald,  account  of,  135. 
Descent  of  lands  in  Gavelkind,  and  at  common  law.     (See  Table,  92.) 

of  Gavelkind  lands  can  be  altered  only  by  Act  of  Parliament,  181,  245. 

of  Gavelkind  lands  to  all  sons  equally,  92,  153,  180. 

Antiquity  and  universality  of  partible  descents,  154. 

Partible  descents  the  universal  law  of  the  whole  world,  154,  238. 

In  defaidt  of  lineal  heirs,  all  the  brothers  inherit,  155.     (See,  however, 

the  recent  Stat.  3  &  4  Will.  IV,  cap.  106,  sec.  vi,  331. 
In  default  of  brothers,  their  respective  issue  idkejure  reprasentationis,  156. 
Nephews,  succeeding  with  their  uncle,  takej^er  stirpes,  not  per  capita,lB6. 
Estates  tail,  and  descendible  freeholds,  descend  in  same  manner  as  those 

in  fee  simple,  156,  180. 
Change  of  descent  if  lands  escheat  to  lord  holding  over  by  knight's 

service,  215. 
Descent  of  Gavelkind  lands  changed  by  parliament,  245  to  248.     (See 
Bisgavellijig  Statutes). 
Descent  and  pui'chase,  title  by,  distinction  explained,  170,  197. 
Devise — of  the  custom  to  devise  Gavelkind  lands,  281  to  294. 
Arguments  against  the  custom,  283. 
Arguments /or  the  custom,  284. 
Byrhtric's  will,  287.     Ethelstan  Etheling's  wdll,  290. 
DisgaveUing  Statutes,  245  to  248. 

Names  of  persons  whose  lands  are  disgavelled,  245,  246. 
Domesday. — Lathes  in  Kent,  tvom  Domesdag,  61  to  64  ;  Notices  of,  218,  240. 

Extracts  and  Kentish  Customs  from,  298  to  306. 
Donations  and  Grants  of  Manors,  &c.  to  Christ  Chui'ch,  Canterbury,  101  to 

109,  135. 
Dovor. — A  Roman  station,  122,  126,  128;  account  of,  in  Domesday,  301. 
Dower,  in  Gavelkind  and  at  Common  Law  (See  Table^  92),  and  Sec.  XV  of 
the  Custumal,  185  to  210. 
Wife  endowed  of  a  moiety  notwithstanding  the  felony  of  her  husband,  152. 
Drayton. — Poly-OlUon,  description  of  Kent  and  Canterbur}',  90. 
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Durobrivis  (Rochester),  a  Eoman  station,  122,  123,  124,  128;  described  in 

Domesday,  301. 
Durovernum  (Canterbury),  a  Eoman  station.     (See  Canterhwy .) 
Dymcliurcli,  possessed  by  the  Eomans,  146. 


E. 

E ADEEET,  or  Eadbriht,  K.  of  Kent,  grants  lands  to  Christ  Church,  Can- 

terbuiy,    a.d.   741,    102;    grants    lands    to    Church    of    Eeculver, 

A.D.  747,    102. 
Eadmer,  cited,  100. 

Eadmund,  K.  of  Kent,  grants  lands  to  Eeculver,  a.d.  784,    103. 
Ealdorman.     (See  title  Ranks.) 

Eardulf,  K.  of  Kent,  grants  lands  to  Eeculver,  a.d.  943,    108. 
East  Angles,  kingdom  of,  founded,  c.  a.d.  527,    40. 
East  Saxons,  kingdom  of,  founded,  c.  a.d.  527,    40. 
Ecclesiastical  divisions  explained,  65. 
Edred,  K.,  grants  the  monastery  of  Eeculver  to  Christ  Church,  Canterbury, 

A.D.  949,    101,  108. 
Edric  and  Hlothhaere,  Kings  of  Kent,  their  laws  cited,  59,  162,  191,  259. 
Edmund,  K.,  his  laws  cited,  189,  195,  201. 
Edward   the  Confessor,    his   laws   cited,    57,    58,    59,    265;    restored    by 

K.  Hen.  I,  81 ;  by  K.  Stephen,  83. 
Egbert  and  Athelwlf,  Kings,  confirm  K.  Baldred's  grant  of  lands  in  Sussex  to 

Christ  Church,  Canterbury,  a.d.  838,  107. 
Elphege,  Abp.  of  Canterbury,  murdered  by  the  Danes,  a.d.  1011,   132. 
Ernulph,  Bp.  of  Eochester,  compiles  the  Textus  Roffensis,  81. 
Esc.    (See  JEsc) 
Escheat. — If  Gavelkind  lands  escheat  to  lord  holding  over  by  knights'  service, 

the  descent  is  changed,  and  they  become  impartible,  215  ;    account 

of,  231. 
Escheator,  office  of,  not  to  be  elected  by  the  Kentish-men  [Custumal,  1),  91. 
Essoin. — Protections  explained.  Sec.  xx  of  Custumal,  252.  (See  also  Glossary, 

in  verb.,  319.) 
Estre-lest,  an  antient  lathe  in  Kent  (now  comprised  in  St.  Augustine),  61,  302. 
Ethelbald,  K.  of  Kent,  grants  manor  of  Adisham  to  Christ  Church,  Canter- 

bmy,  A.D.  616,    102. 
Ethelbert,  K.    (See  ^Etlielbert.) 

Ethelbert,  II  (son  Wihtrsed),  gi'ants  lands  to  Minster  Abbey,  Thanet,  135. 
Ethelred,  K.,  grant  of  liberties  to  Christ  Church,  Canterbury,  a.d. 1006,  108; 

grants  Mersham  to  Christ  Church,  Canterbury,  135  ;  grants  Bromley 

to  Eochester,  135.     His  laws  cited.  111,  193. 
Ethelstan,  Etheling,  his  will,  290. 
Ethelwerd,  cited,  25,  142. 
Eyre,  justices  in,  49,  "  la  commune  Somonce  del  Eyre.''    Custumal,  4. 
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p. 
Fealty  (Sec.  xix  of  Custumai),  251. 

Felony,    Gavelkind  lands  not  forfeitable  for,   149 ;     unless  he    abjure    the 

realm  or  iiy,  150. 
Feoffment,  by  infant,  at  xv  years. — Livery  of  Seisin  (Sec.  XIV  of  Cudumaf)^ 
164,  168,  169,  170. 
The  proper  mode  of  conveyance  by  an  infant,  179,  184. 
Feoffment  by  infant  will  not  discontinue  an  estate  tail,  180. 
Nor  can  he  grant  a  reversion,  for  it  lies  not  in  livery,  180. 
Account  of,  183,  184. 
Antient  Charters  of  Feoffment  before  the  Stat,  of  "  Quia  emptores  ter- 

rarum,"  18  Edw.  I,  a.d.  1290,    227,  228. 
The  same  after  the  Statute,  229. 
Feudal  System,  216;  first  introduced  into  England,  217. 
Histoiy  of,  218  to  247. 
Finiits  of,  viz.^  Homage,  Fealty,  Aids,  Eelief,  Primer  Seisin,  Wardship, 

MaiTiage,  Fines  for  Alienation,  Escheat,  221  to  231. 
Oppressive  character  of,  as  affected  the  nobility  and  gentry,  232,  236. 

as  affected  the  people,  233,  236. 
The  detestation  in  which  it  was  held  by  the  people,  239. 
Its  inroads  into  Kent  at  three  several  periods :    I,  after  the  Battle  of 
Hastings — 11,  by  K.  John's  Charter  to  the  Abps.  of  Canterbury — 
and.  111,  by  the  DisgaveUing  Statutes,  240  to  248. 
Notwithstanding  those  Statutes,  there  is  now  as  much  Gavelkind  land  in 

Kent  as  before  the  Statutes,  248. 
In  A.D.  1439,  not  more  than  30  or  40  tenants,  by  knights'  service,  in 

Kent,  256. 
Military  tenures  converted  into  socage  by  Stat.  12  Car.  II,  c.  24,  which 
also  abolishes  courts  of  wards  and  liveries,  wardships,  liveries,  primer 
seisins,  ouster-le-mains,  values  and  forfeitures  of  marriage,  fines  for 
alienation,  tenure  by  homage,  aids,  tenure  by  knights'  service  and  in 
capite,  and  converts  such  tenures  into  free  and  common  socage,  236, 237. 
Observations  on  the  Stat.  12  Car.  II,  cap.  24,    238. 
Fitz-herbert  cited,  214,  283. 
Fleta  cited,  283. 
Folc-land,  account  of,  97,  135. 

Fords  were  the  sites  of  the  earliest  towns  and  bridges,  113. 
Forewic  (Fordwich)  described  in  Domesday ^  303. 
Frisians,   accompanied  the  Saxons  in  the  Conquest  of  Britain,  40 ;   their 

language,  33,  41. 
Fyrd.     (See  Trinoda  necessitas.) 

G. 

GaVELATE,  Histoiy  of,  Sec.  XVIII  of  Custmnal,  249  to  251. 

^'  Mschete  per  gauelate."     Custtcmal,  11. 
Gavelkind,  antiquity  of,  17,  53.     Etymology  of,  52. 

Custom  of,  inherent  in  the  land,  181. 
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Gavelkind  lands  not  forfeitable  for  felony,  149. 

Descent  to  all  sons  equally,  7,  153  to  156,  180. 

can  be  altered  only  by  act  of  parliament,  181. 
Disgavelling  Statutes,  245  to  248. 

Names  of  persons  whose  lands  were  disgavelled,  245,  246. 
Genealogy  of  Woden,  or  Odin,  and  of  the  Saxon  (Jutish)  Kings  of  Kent. 

{Next  the  Title-page.) 
Germanic  Dialects  and  Languages  distinguishable  from  the  Scandinavian,  41. 

Table  of,  44. 
Gervase  cited,  101. 
Gildas  cited,  24,  141. 

GiUingham,  K.  Edmund  encounters  the  Danes  at,  a. d.  1016,    133. 
Grant  and  Livery,  lands  lying  in,  explained,  170,  183,  184. 
Grants  of  Manors,  &c.,  to  Christ  Church,  Canterbury,  101  to  109. 
Greemvich,  Danish  ships  at,  a.I).  1016,  133. 
Gregory,  Pope,  30. 

Guardianship,  160.     Of  infant  heir  in   Gavelkind  under  age  of  xv  years 
(Sec.  XIII  of  CustumaT)y  161. 
Ceases  at  age  of  xv  years,  161  to  164. 

H. 

HaLBEETSMA,  M.,  cited  33,  39,  41. 
Hale,  History  of  the  Common  Law  cited,  245. 
Hampsliire,  part  of,  and  Isle  of  Wight,  possessed  by  the  Jutes,  41. 
Harold,   K.,  assembles  his  army  at  Appledore,  against  William,  Duke   of 
Normandy,  133. 
K.  Harold  slain,  a.d.  1066,    134. 
Hedelinth,  an  antient  lathe  in  Kent  (now  St.  Augustine's),  61. 
Hengist  and  Horsa  arrive  in  Britain,  22,  24,  25,  26,  27,  32,  37 ;  their 
genealogy,  25,  26,  27,  37. 
Not  of  Scandinavian,  but  Germanic  race,  38,  41. 
Hengist  obtains  the  kingdom  of  Kent,  a.d.  455,    23. 
Horsa  slain  at  battle  of  iEgels-throp,  a.d.  455,    23. 
Hengist  and  tEsc,  his  son,  defeat  the  Britons  at  Creccanford,  a.d.  456 ; 
again  at  Crecgan-ford,  a.d.  457;  again  at  Wippedsfleet,  a.d.  465; 
again  when  the  Welsh  {i.  e.  the  Britons)  fled  from  the  Angles  like  fire, 
A.D.  473,   23. 
Objections  to  the  existence  of  Hengist  and  Horsa  considered,  and  their 
history  vindicated  and  established,  19  to  46. 
Henry  I,  his  charter  of  liberties,  81.     His  laws  cited,  163. 
Henry  II,  his  charter  of  liberties,  83. 
Henry  III,  his  charter  to  the  Men  of  Kent,  253. 
Henry  of  Huntingdon,  his  account  of  the  destruction  of  Andredes-ceaster, 

142.    Remarks  on  his  History,  143. 
Henry,  Dr.,  his  History  of  Britain  cited,  121,  130. 
Highways  (see  Trinoda  necessitas),  history  of,  119. 
Antient  British  ways,  119. 
Antient  Eoman  ways,  121  to  126. 
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Hlotlihfcre  and  Edric,  kings  of  Kent,  tlicir  laws,  59,  1G3,  191,  259. 

Hollo  way,  Mr.,  his  account  of  Andcrida,  136  ;  cited,  143. 

Hundreds,  a  subdivision  or  district  in  Kent,  54,  65,  56,  58;  in  Kent,  61  to 

63.     Comprised  ten  titliings  or  borowes,  56. 
Hussey,  Mr.,  his  account  of  Anderida,  136,  143. 
Hythe,  147. 

I. 

InA,  K.of  Wessex,  his  laws  cited,  162,  188,  192. 

Infant  tenant  in  Gavelkind,  alienation  by.  (See  "  Alienation.") 

Ingram,  Dr.,  cited,  31,  36,  78. 

John,  K.,  his  letters-patents  to  the  Barons,   85.  (See  Magna  Carta.)     His 

charter  to  the  archbishops  of  Canterbury,  242. 
Itinerary  of  Antoninus,  121,  139. 

of  Eichard  of  Cirencester,  123,  139. 
Jury,  Trial  by,  superseded  by  justices  of  peace,  70,  72. 
Justices  and  Conservators  of  Peace,  68, 

table  of,  in  Kent,  from  Hen.  Ill  to  Eic.  II,  70. 
Justices  in  Eyre,  49.     Forty-four  justices  hanged  by  K.   iElfred  for  false 

judgments,  50. 
Jutes  invade  Britain,  and  settle  in  Kent,  Isle  of  Wight,  and  Hampshire,  22, 

23,  26,  27,  31,  40.     Are  not  of  Scandinavian,  but  Germanic  race, 

32,  38,  46. 

K. 

KeMBLE,  Mr.,  hishistoiy  cited,  28,  59,  95,  135. 
Kenewulf,  K.  of  Mercia.  (See  Cenulf) 

Kent,  kingdom  of,  established  by  Hengist,  a.d.  455,    23,  40.     Divided  into 
lathes,  &c.,  56,  61. 
Custumal  of,  1.      Analytical  Commentary  on,  in  XXII  Sections,   73 

to  280. 
Kings  of.  (See  Genealogical  Table,  following  title-page.) 
Invasions  of,  by  the  Danes,  130  to  133. 
East  Kent,  ravaged  by  the  Danes,  a.d.  865,    131. 

makes  peace  with  the  Danes,  a.d.  1009,    132. 
West  Kent,  ravaged  by  the  Danes,  a.d.  999,    132. 
Petition  of  gentlemen  of  Kent  against  wages  of  knights  of  the  shire,  274. 
(See  Parliament  and  Glossary,  315.) 
Knights'-service.  (See  Feudal  System.)     Not   more  then  thirty  or  forty 
tenants  by  knights'  service  in  Kent,  a.d.  1439,   248,  256. 

L. 

LaMBARD,  Mr.,  cited,  18,  50,  74,  89,  114,  117,  149,  155,  161,   165, 

169,  207,  241,  244,  249,  282,  286,  295,  297. 
Lathes,  54,  56,  58.     Table  of,  61  to  63. 

Customs  of  four  Lathes  in  Domesday,  302. 
Laws  of  K.  iEthelbert,  42,  190,  191,  201,  259. 

of  Hlothhajre  and  Edric,  kings  of  Kent,  59,  162,  191,  259. 

of  Wihtra3d,  king  of  Kent,  60,  259. 

of  Ina,  king  of  Wessex,  162,  188,  192. 

of  K.  Edmund,  189,  195,  201. 
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Laws  of  K.  iElfred,  260. 

of  K.  Etlielred,  111,  193. 

of  K.  AtMstan,  261. 

of  K.  Cnut  {Canute),  112,  187,  188,  192,  193. 

of  K.  Edw.  the  Confessor,  57,  58,  59,  265.    Eestored  by  K.  Hen.  I,  81  ; 

by  K.  Stephen,  85. 
Observations  on  the  A. -Saxon  laws  ;  relating  to  women,  194  ;  to  ranks, 
295  to  297. 
Leiger-books  of  monasteries,  their  historical  importance,  109. 
Liberty,  Saxon  (see  Analytical  Commentary,  Sec.  Ill),  75  to  90.     '  Toiites 

les  cors  de  Kenteys  seyent  fracz,'  Custumal,  1. 
Littleton,  cited,  18,  74,  155,  183. 

Livery  and  Grant,  lands  lying  in,  explained,  170,  183,  184. 
Linnnart-lest,  an  antient  lathe  in  Kent  (now  Ship  way),  62,  135,  302. 
London,  the  Britons  abandoned  Kent  and  lied  to,  a.d.  457,    23.     Taken  by 

the  Danes,  A. D.  851,    130. 
Lot,  supposed  division  of  lands  by,  rejected,  54,  95. 

Lymine,  Limen,  or  Kother.  Eiver  flows  fi'om  the  Weald,  131.  Its  history, 
144  to  148.  Changes  its  course,  144.  Its  mouth  or  haven  at  Limne 
recedes  first  to  West  Hythe,  147 ;  then  to  Hythe,  147 ;  afterwards 
choked  up,  and  its  course  diverted,  and  the  river  flowed  from  Apple- 
dore,  along  the  Ehee-wall,  to  Romney,  147  ;  afterwards  its  mouth  or 
haven  in  the  estuary,  about  fom'  miles  from  the  Weald,  147.  The 
channel  and  harbour  again  choked,  and  the  river  diverted  to  Rye,  148. 
The  old  trench,  or  channel  of  the  Ehee-wall,  granted  by  K.  Edw.  Ill 
to  Christ  Church,  Canterbury,  148.  Errors  in  Maps  of  '  antient 
Britain'  in  respect  to  the  course  of  this  river,  and  to  Romney  Marsh, 
and  the  arm  of  the  sea,  or  estuary,  between  Romney  and  Lyd,  148. 

M. 

MaGNA-CARTA.  (See  Sec.  Ill  of  the  Custumal.)  Its  histoiy,  48,  68, 
79.     Confirms  the  antient  common  law,  79,  85  to  88,  226,  268. 

Mallett's  Northern  Antiquities,  cited,  19,  29. 

Malmesbury,  William  of,  cited,  26. 

Manors,  known  in  Kent  in  early  Saxon  times,  101,  135. 

Maritagium,  222  to  225. 

Marriage.  (See  Sec.  XV  of  the  Custumal.)  Laws  relating  to,  185  to  210. 
A. -Saxon  marriage  settlements,  198,  199, 

Mark  (OOeapce),  54,  59,  60.   Not  a  territorial  district,  but  a  mere  boundary,  95 . 

Meddestan  (Maidstone),  Domesday,  305. 

Mercia,  kingdom  of,  founded  a.d.  586,    40. 

Milton,  Danes  erect  a  fortress  at,  a.d.  893,    131.   - 

Milton,  Paradise  Lost,  cited,  186. 

IVIirror,  the,  cited,  49. 

Monarchies,  the  four  Great,  viz.  Assyiian,  Persian,  Grecian,  Roman,  76. 

N.  ■ 

NeNNIUS,  cited,  24,  141. 

Newenden  in  Kent,  the  site  of  the  antient  British  city  Anderida,  136,  137,  144. 
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Normans,  a  Scandinavian  race ;  adopt  a  corrupt  Latin  dialect  called  Normau- 
Frcncli  ;  the  lan<>-ua<>"e  of  tlie  Kentish  Cusiumal,  45. 
Intro(hice  tho  Ftnidal  System  into  En^-land,  216,  217. 

Nothelm,  Abp.  of  Canterbury  (died  a.T).  739),  30,  35. 

Notitia  Imperii,  account  of,  139.     Count  of  the  Saxon  shore  in  Britain,  140. 
(See  note  7,    28.) 

Noy's  Maxims,  cited,  214. 

O. 

Oct  A  (son  of  Hengist),  called  also  iEsc,  25.  (See  JEsc) 
Octarchy,  the  Saxon,  tabular  aiTangement  of,  40. 

Offa,  K.,  grants  lands  to  Christ  Church,  Canterbury,  a.d.  774,    103  ;  a.d. 
790,    103,  104;  A.D.  791,    106,135. 

Also  to  St.  Augustine's,  Canterbury,  135. 

Also  Trottesclyve  to  the  church  of  Rochester,  136. 

Also  Deorwent  (Darent)  to  the  same  church,  136. 

P. 

PaUCENEES,  by  the  custom  of  Kent,  153  to  156. 
Parish,  (ppeojc-jfcipe),  account  of,  65. 

Kent  divided  into,  by  Abp.  Honorius,  c.  a.d.  630,    66. 
Parliament,  origin  and  liistory  of,  258  to  277. 

The  pitena-^emote  (Assembly  of  the  Wise),  258. 

Laws  of  K.  iEthelbert,  Hlothhsere  and  Edric,  and  Wihtrsed,  kings  of 

Kent,  259.     Decretum  Cantianum  (a  Kentish  Witena-gemote) ,  263. 
England  did  not  possess  otie  supreme  Legislature  till  after  the  Norman 

Conquest,  265. 
Account  of  the  several  Councils  or  Legislatures,  267. 
Regulated  by  Magna  Cai^ta,  268. 
Cities  and  boroughs  first  elected  representatives  in  Parliament,  49  Hen.  Ill, 

270. 
Commons  first  separated  from  the  Lords,  6  Edw.  Ill,  a.d.  1332,    272. 
Elections  of  representatives  for  Kent,  Canterbury,  Rochester,  273. 
Wages  of  representatives  in  Parliament,  273  to  277. 
Petition  of  Gentlemen  of  Kent  as  to  wages,  2  Hen.  V,  a.d.  1414,    274 ; 
and  see  Glossary,  315. 
Partition  of  Gavelkind  lands  (see  Descent,  Gavelkind).    Of  goods,  obsolete, 

160. 
Petition  of  gentlemen  of  Kent  as  to  knights'  wages.  (See  Parliament.) 
Plegmund,  Abp.  of  Canterbury,  46. 
Primer-seisin,  222.  (See  Feudal  System.) 
Primogeniture,  law  of,  unknown  before  the  Norman  Conquest,  154. 

Established  by  the  Eeudal  System  in  England,  154,  216,  221,  238,  239. 
Prevailed  absolutely  in  military  fiefs,  temp.  Hen.  II,  221 ;  and  in  socage 
lands  (except  in  Kent),  temp.  Hen.  Ill,  221.     The  last  remaining 
badge  of  Norman  tyranny,  239. 
Ptolemy  of  Alexandria  ;  his  account  of  Britain,  137  to  139. 
Purchase  and  Descent,  lands  acquired  by,  explained,  170. 
Purchase,  title  by,  explained,  197. 
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Q. 

UIA  emptores  ten-amm,  statute  of,  18.    6  Edw.  I,  a.d.  1290,  226. 
Charters  of  feoffment  before  the  stat.,  227,  228  ;  after  the  stat.,  229. 
Quo  warranto,  statute  of,  6  Edw.  I,  and  history,  48. 


Q 


E. 

Ranks,  amongst  the  A. -Saxons,  295  to  297. 

Eapes,  a  division  in  Sussex,  56. 

Eeeve,  its  derivation,  59. 

Eegulbium  (Eeculver),  a  Eoman  station,  126,  127,  305. 

Ehutupium  (Eichborough),  a  Eoman  station,  120,  122,  123,  126,  128. 

Eelief  (Relevium)^  221.     (See  Feudal  System.) 

Eichard  I  grants  Blean  Forest  to  Christ  Church,  Canterbury,  109. 

Eobinson,  Mr.,  cited,  18,  51,  52,  89,  150,  151,  156,  161,  169,  170,  179, 
180,  205,  207,  208,  209,  216,  288,  241,  248,  249,  282,  283,  286. 

"RocxM {Reculver)  a  Eoman  station,  126,  127,  305. 

Monastery  of,  granted  to  Christ  Church,  Canterbury,  a.d.  949,    108. 
(See  also  Regnlbmm.) 

Eochester,  64.  Bridge  at,  114-19,  120.  A  Eoman  station,  122-4.   Attacked 
by  the  Danes, A.D.  839,  130;  again,  a.d.  885,  131;again,A.D.999,  132. 
Election  of  citizens  to  parliament,  273.     {Domesday^  301.) 

Eoman  roads,  121  to  126  ;  adopted  by  the  Saxons,  126. 

Eomney  Marsh,  the  greater  part  covered  by  the  sea  at  the  period  of  the  Eoman 
occupation  of  Britain,  145.  The  Ehee  WaU,  147.  The  space  between 
Eomney  and  Lyd  not  embanked  from  the  sea  dming  the  Eoman  occupa- 
tion of  Britain ;  invaded  by  the  Danes,  a.d.  838, 130.  (See  also  Lymine). 

Eunic  alphabet,  36  ;  derived  fi'om  the  Scandinavian,  94;  laid  aside  by  the 
A. -Saxons  on  the  introduction  of  Christianity  in  England,  94. 

Euning-mede  (pratum  concilii),  86.  Penenden  the  Pratum  Concilii  of  Kent, 
note  59,  86.     (Domesday,  304). 

S. 

St.  AUGUSTINE,  a  lathe  in  Kent,  formerly  caUed  '  Hedelinth'  and  Boruuar 

Lest,  61,  71,  135,  302. 
Sandwich,  a  hundred  (a  lathe  ?)  granted  to  Christ  Church,  Canterbury,  by 

K.  Cnut,  A.D.  1023,    109,  133. 
Danes  defeated  at,  130  ;  invaded  by  the  Danes,  a.d  1006,    132  ;  again, 

A.D.  1009,  A.D.  1013,  and  a.d.  1015,    133. 
Saxon  Chronicle,  cited,  22,  23.    Its  authority,  29  to  37,  46.    Extracts  from, 

130  to  134,  141,  217,  218,  233. 
Saxon  Gospels,  195. 

Saxon  Octarchy,  tabular  an'angement  of,  40. 

Scandinavians,  a  distinct  people  from  the  Jutes,  39.  Their  language,  41,  43. 
Scray,  a  lathe  in  Kent,  62,  71,  135,  302.  (Formerly  called  Sherwinhope  and 

Wiuuart-lest.) 
Seven  hundreds,  in  Kent,  justices  of  peace  for,  62,  71. 
Shepway,  a  lathe  in  Kent,  62,  71,  135,  302.  (Formerly  called  Linuuai*t-Iest,) 
Sheringhope,  an  antient  lathe  in  Kent.  (Now  Scray,  qd.  vide.) 
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Shcppcy,  Isle  of,  ravaged  by  the  Danes,  a.u.  832.    130. 

Danes  first  wintered  at,  a.d.  855,    130.  Ketreat  to,  a.d.  1016,    133. 
Statutes,  Cases,  and  Authorities,  will  be  found  under  the  diflerent  Seetions 
of  the  Commentary. 
Table  of  Eeeent  Statutes  relating  to  Keal  Property,  327  to  338. 
Stephen,  K.,  his  eharters  of  liberties,  82. 

Abolishes  Mesclieuinga,  82.    (See  Glossary,  in  verh.,  322). 
Suits  of  Court,  156.     In  ease  of  partition,  one  suit  only  due.     One  parcener 
may  make  suit,  the  others  contributing  equally,  158  to  160. 
But  suit-service  may  be  made  by  attorney,  by  Stat,  of  Merton,  20  Hen.  ITT, 
c.lO,  and  Stat,  of  Marlebridge,  52  Hen. Ill,  c.9, 159.  (See title, 6'o?^r/6). 
Sutton,  a  lathe  in  Kent,  63,  71,  72. 

T. 

1 ABLES,  of  Celtic  languages,  44. 

Of  charters  of  liberties  from  Magna  Carta  to  Edw.  T,  87. 

Of  conservators  and  justices  of  peace  in  Kent,  70. 

Of  lands  in  Gavelkind  and  at  common  law,  92. 

Of  lathes,  ancient  and  modern,  in  Kent,  61  to  63. 

Of  the  Saxon  Octarchy,  40. 

Of  Saxon  and  Eriesian  proper  names,  33. 

Of  Eecent  Statutes  relating  to  Eeal  Property,  327  to  338. 

Of  Teutonic  languages,  44. 

Of  descent  of  Woden,  or  Odin,  and  the  Jutish  Kings  of  Kent.     (See 
Genealogia-Saxonica,  next  title-page) . 
Tacitus,  cited,  237. 
Taylor  on  Gavelkind,  cited,  18,  151. 
Tenures  among  the  A.-Saxons,  92  e^  seq. 
Teutonic  (or  Gothic)  tribes  migrated  from  Asia,  76. 

Established  ten  kingdoms  on  the  subversion  of  the  Eoman  empire,  77. 

Languages,  table  of,  44. 
Textus  Roifensis,  cited,  81,  99,  114. 

Compiled  by  Ernulf,  bishop  of  Eochester,  c.  a.d.  1114,    81. 
Thanes-law,  112. 
Thanet,  Isle  of,  Danes  first  wintered  at,  a.d.  881,    130. 

Battle  at,  a.d.  853,    180.    Another  at,  a.d.  980,    131. 
Theodore,  archbishop  of  Canterbury,  30. 
Thome's  Chronicle,  cited,  101,  135. 
Tithes,  not  subject  to  the  law  of  Gavelkind,  206,  207. 
Towne  and  Borowe  in  Kent,  same  as  tithing,  64. 
Tradition  and  the  bardic  songs  the  foundation  of  our  history,  19. 
Trinoda  Necessitas,  96.    History  of,  110  to  134. 
Trithings  and  Tithings,  56,  58. 
Tunbridge,  the  Lowey  of,  justices  for,  71,  72. 
Turner,  Sharon,  cited,  27,  28,  77,  78,  94,  95,  186,  197. 

V. 

VORTIGEEN,  K.  of  Britain,  19,  22,  23,  24,  25,  26,  27. 
Vortimer,  his  battles  with  the  Saxons,  25. 
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w. 

Wages  of  representatives  in  parliament,  273.    How  levied,  276.    Petition 
of  gentlemen  of  Kent  against,  2  Hen.  V,  a.d.  1414,    274.     (See  also 
Glossary/,  in  verb.,  315). 
Wapentake,  same  as  hundred,  56,  58. 
Wardship,  laws  relating  to,  161  to  164. 

of  Gavelkind  lieir  ceases  at  xv  years  of  age,  163,  222. 
Sale  of  ward  in  marriage  by  the  feudal  law,  223. 
Warranty  on  feoffment  by  infant  not  authorised  by  the  custom  of  Gavelkind, 

178,  179. 
Weald  (See  Andred),  tenures,  134. 
West  Saxons,  kingdom  of,  founded,  c.  a.d.  519,    40. 
Wight,  Isle  of,  possessed  by  the  Jutes,  22,  23,  41. 

Wihtrsed,  K.  of  Kent,  grants  lands  to  church  of  Lyminge,  a.d.  683,    102. 
and  his  son  Ethelbert  grant  lands  near  the  Limen  to  Minster  Abbey,  135. 
His  laws  cited,  60,  259. 
Win — Custom  of  devising  Gavelkind  lands.     (See  Table,  93).     History  of, 
281   to  294.     Arguments  against  the  custom,  283;    arguments /o>* 
the  custom,    284.     Wills  of  Alfred,  a  thane,  98  ;  of  Byrhtric,  287  ; 
of  Ethelstan  Etheling,  290. 
Stat  of  Wills,  1  Vic.  c.  26.     (See  Recent  Statutes,  337). 
William  the  Conqueror  defeats  K.  Harold  at  Hastings,  1066,    80,  133. 
Swears  to  govern  according  to  the  laws  of  England,  80. 
Introduces  the  Eeudal  System,  80,  217. 

His  policy  on  a  threatened  invasion  by  Canute,  son  of  K.  Sweyn,  217. 
Wniiam  Eufus  oppresses  the  people,  80. 
Willis,  professor,  cited,  100. 
Witena-gemote  (Assembly  of  the  Wise),  55,  78. 

Held  by  K.  iEthelbert,  a.d.  602  and  a.d.  605,    259. 

by  Hlotheere  and  Edric,  a.d.  673,  a.d.  685,    60,  162,  191,  259. 
by  Wihtrged,  a.d.  695,    60,  259. 
A  Kentish  Witena-gemote,  263. 

by  K.  iElfred,  260 ;  by  K.  Athelstan  at  Greatenlea,  261 ;  by  Edmund 
Athehng  (brother  of  Athelstan),  a.d.  944,    265  ;  by  K.  Edward 
the  Confessor,  a.d.  1042,  a.d.  1066,    266.     (See  Parliament). 
Wiuuart-lest,  an  ancient  lathe  in  Kent  (now  Scray),  62,  135,  302. 
Woden  (or  Odin),  genealogy  of,  foUows  title-page. 
Women,  Kentish,  rights  of  (Sec.  XY  of  the  Custumal),  185  to  210. 
Laws  for  their  protection : 

K.  Cnut   .    187,188,192,193         K.Edmund.         .     189,198 
K.Ethelred    .         .     188,193         K.  .Ethelbert     .     .  191 

K.  Ina        .  .     188,192         K.  HlothliEere  and  Edric      191 

Marriage  settlements  of  A.-Saxon  ladies,  199. 
Wright,  Mr.  Thomas,  cited,  20. 
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